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7. Lloyd's policy—“ Warehouse to warehouse ’’—F ree 
of particular average—Goods of different kinds— 
Separate parcels—Separately valued—Loss of part 
of the goods—Apportionment of loss—Liability of 
underwriter for total loss of particular goods— 
Marine Insurance Act 1906 (6 Edw. 7, c. 41), 8- 76, 
sub-s. 1. (La Fabrique de Produits Chimiques 
Societe Anonyme v. Large.) +++ +ssserreretee 

8. Insurance—Charter-party—Requisitioned ship—- 
War risk or marine risk—“ Consequences of hos- 
tilities or warlike operations °—Use of ship aa 


ambulance transport — Collision — Negligence. 
(Adelaide Steamship Company v. The King. 
HoE) TE series te a sio2h 


9. Loss of insured vessel--Claim on policy— Vessel 
scuttled with connivance of owners—Onus of proof. 
(La Campania Martiartu v. Corporation of the 
Royal Exchange Assurance. App. Ct.) [Afirmed. 
See No. 14 infra] o= seee aaa ngia rte 


10. Ship—Mortgage—Interest of mortgage—Separate 
insurance—Assignment of interest—Ship scuttled 
with connivance of owner—Perils of the sea— 
Barratry—‘ All other perils, losses, etc.’ —Right of 
mortgagee to recover on policy— Excessive insurance 
— Owner's warranty. (Samuel (P.) and Uo. V. 


Dumas. App. Ct.) [Affirmed. See No. 12 infra] 


11. Practice—Loss of cargo—Action by cargo owners 
—Discovery—aA ffidavit of documents—Order for pro- 
duction of ship’s papers—Mani fest and stowage 
plan—Form of order. (Teneria Moderna Franco 
Espanola v. New Zealand Insurance Company. 
Tey Ol oe = BOAO ORS ea oar J eR 

12. Policy taken out by owner of ship—Money lent on 
agreement for mortgage—Scuttling of ship—Claim 

lenders against underwriters.—{Graham Joint 
tock Shipping Company Limited v. Merchants’ 
Marine Insurance Company Limited. H. ot L). 


13. Ship—Mortgage—Interest of mortgagee—Separate 
insurance—Assignment of interest—Ship scuttled 
with connivance of owner—-Perils of the sea— 
Barratry—‘ All other perils, losses, d&c." —kRight 
of morigagee to recover on policy—Excessive in- 
surance—Owner’s warranty. (Samuel and Co. 
Limited v. Dumas. H. of L.) ...---++eeeeeeee 
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PAGE 
14. Goods—Policy to cover perils by fire from Antwerp 
to India from the loading aboardship and from 
shippers’ or manufacturers’ warehouse during 
transit until on board and during transhipment on 
quays, &c., until in consignees’ warehouse—Goods 
taken from factory to Antwerp by barge and there 
damaged in warehouse fire—Liability. (Re Traders 
and General Insurance Association Limited ; Ex 
parte Continental and Overseas Trading Company 

Limited.) 384 


15. Scuttling—Loss of insured vessel—Claim on policy 
— Perils of the sea—Connivance of owners—tInfer- 
ences to be drawn from facts proved. (La 
Compenia Martiartu v. Royal Exchange Assurance 
Corporation. H. of L.) LA S oa vo 


16. Lost by restraint of princes—Constructive total 
loss of goods—No notice of abandonment—Sub- 
sequent requisition of gooda by Government— 
Actual total loss—Whether in ordinary sequence of 
evenis—Liability of underwriter. (Fooks v. Smith.) 


17. Loss—Representative action—Judgment—Interest 
— Liability of underwriters to pay interest—Judgmenta 
Act 1838 (1 & 2 Vict. c. 110), s. 17. (Zachariassen 
v. London General Insurance Company Limited.) . 


18. Cargo—Total loss—-Scuttling of ship—Onus of 
proof. (Banco de Barcelona and others v. Union 
Marine Insurance Company Limited.) ....... ... 604 


395 


435 


524 


MASTER AND SERVANT. 
See Factory Acts. 


MEASURE OF DAMAGES. 
See Collision No. 2. 


MERSEY DOCKS AND HARBOUR BOARD. 


See Limitation of Liability, No. 2; Pilotage, No. 2; 
Negligence. 


MISTAKE OF FACT. 


See Marine Insurance, No. 6. 


MOORINGS. 
See Damage. 


MORTGAGE. 


1. Mortgage Agreement—Unregistered mortgage— 
Agreement to treat mortgage “as if the ship had 
been registered in England by a statutory mortgage ”” 
—Jurisdiction—Construction of the Agreement— 
Position of interveners—Admiralty Court Act 1840 
(3 & 4 Vict. c. 35), s. 3 ; Admiralty Court Act 1861 
(24 Vict. c. 10) s. 11. (The Byzantion.).......... 19 


i 


. Necessaries—Foreign mortgage duly executed and 
registered according to foreign law—Necessaries 
claims—Judgment in England for necessaries 
claimants and for mortgagees—Necessaries claims 
preferred to claims of the mortgagee by the law of 
the foreign place where the mortgage was made.—- 
Lex fori—Hffect of mortgage deed—Mortgagee 
having jus in rem in vessel by foreign law— 
Priorities. (The Colorado. App. Ct.) 


Charter-party made prior to mortgage—Notice of 
charter-party to mortgagee—Action by mortgagee— 
Order for sale—Intervention by charterers—FPer- 
formance of charter-party impossible owing to finan- 
cial position of owners—<Sale of vessel by mortgagee 
not interfering with the performance of the charter- 
party— Merchant Shipping Act 1894 (57 & 58 
Vict. c. 60), 8. 34, 35. (The Lord Strathcona.) .... 


See Marine Insurance, Nos. 10, 12, 13. 


145 


ES 


536 


NAVAL PRIZE FUND. 


Prize bounty—“ Armed ship” of the enemy— 
Vessels without armament structurally attached to 
them—Evidence of number of persons on board— 


PAGE 


Naval Prize Act 1864 (27 æ 28 Vict. c. 25), s. 42.— 
(In the matter of the naval operations in Mesopo- 
tamia 1914-15. H.M.S. Espiegle and other vessels.) 


NECESSARIES. 

1. Sale by court—Ballast—Priorities. (The Rene.) .. 
2. Repairs—British ship—Right to sue in rem— 
Default of appearance—Whether shown to the 
satisfaction of the court that the owner is domiciled 
in England or Wales—Admirality Court Act 1861 
(24 Vict. c. 10), 3. 5. (The Maggie A.) 


See Mortgage, No. 2. 


NEGLIGENCE. 


Dock company—Stanchions with chainsa—Duty of 
company—Invitee—Fatal accident—Contributory 
negligence—Onua of proof—Duty of Court of 
Appeal in case tried without a jury. (Mersey 
Ducks and Harbour Board v. Procter. H. of L.). 


See Damage. 


NOTICE OF ABANDONMENT. 
See Marine Insurance, No. 18. 


ONUS OF PROOF. 


See Collision, No. 17; Marine Insurance, Nos. 9, 
Bill of lading, Nos. 1, 8; Negligence. 


ORDERS. 
See Charter-party, Nos. 19, 20. 


OVERTAKEN SHIP. 
See Collision, No. 18. 


PASSENGER. 
See Carrier, No. 2. 


PERILS OF THE SEA. 
See Marine Insurance, Nos. 10, 13, 15. 


PETITION OF RIGHT. 
See Indemnity Act, No. 2. 


PIER. 
See Dock, No. 4. 


PILOTAGE. 


1. Pilot’s dues—Jurisdiction—Right to sue in rem— 
Maritime lien—Admiralty Court Act 1861 (24 
Vict. c. 10), a. 10— Pilotage Act 1913 (2 & 3 Geo. 5, 
c. 31), 3. 49. (Lhe Ambatielos ; The Cephalonia.) 


2. Pilotage charges—Berthing—Vessel coming to an 
anchor between leaving dock and berthing—Charge 
for transporting from the dock to the anchorage in 
addition to berthing charge—Liverpool Pilotage 
Order 1920— Pilotage Act 1913 (2 & 3 Geo. 5, c. 31), 
and pilotage by-laws made thereunder. (The 
Cyclops), srt ie rete = tite Pree Te aea és 


3. Compulsory pilotage district—Navigation without 
licensed pilot—Obligation to keep pilot flag flying— 
Inability for pilotage dues when no pilot offering— 
“ Services "—Services rendered— Pilotage Act 1913 
(2 & 3 Geo. 5, e. 31), ss. 11, 17, 55, 59. (Muller 
(W. H.) and Co.’s Algemeene Scheepvart-Maats- 
chapptj v. Trinity House Corporation, Deptford, 
Strood.) 


4. Ceylon—Ship—Stranding of ship in harbour— 
Damage—Alleged negligence of  pilot—Claim 
against harbour authority—Breach of contract or 
tort—Ceylon Pilots Ordinance No. 4 of 1899, s. 11. 
(British Petroleum Campany Limited v. Attorney- 
General for Ceylon. Priv. Co.) 


PORT OF CALL. 
See Charter-party, Nos. 19, 20. 
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POSSESSION. 


L a 
gru a Tem— Intervention by foreign sovereign 
ETS ation to set aside writ—Jurisdiction. 
e Jupiter. App. Ct.) 
E a a el oa 
^ + oregn vessel— 


Possession EA Wast in rem by foreigner claiming 


equest by diplomatic representative 
3 A of ship's nationality to entertain suit— 
tion 4 getween foreignere—Juriadiction—Disere- 
Me rely, Court Act 1840 (3 & 4 Vict. c. 65), 
‘Action Ue by foreign sovereign state—Indemnity— 
inPleamen a purchaser— Whether sovereign state 
annulled — eames a company alleged to be 
aa oe nationalised” by foreign law— 
ting Me England Authority of solicitora pur- 
nade uc 
Jupiter, No. 2. Ape hy the company. (The 


PRACTICE. 


` Cou $ 5 
ae int claim—Notice in correspondence with 
solicitor of intention to set up a 


count 5 3 k 
erclaim—Discontinuance of action—Setting 


EAA jeterli heng than in a pleading— 
S ce sufficient setting up—Rules 
ge Court, Order XIX, r. 3, Order XXI, y 
PEAN “Judicature Act 1873 (36 & 37 Vict. c. 66), 
#4. (The Saxicava. App. Ct.) 


- Dis 
is et pi by master of vessel to solicitor 
rna ae wers— Report made as a matter of 
uta ne pues obtained for solicitor as material 
Privflege ch professional advice to be given— 
5 ege. (The Hopper, No. 13. Div Ct.) 
a: > 
partied o pation— Preliminary act—Action between 
ench eee have not been in collision with 
Gant - S. O. Order XIX., r. 28. (The 


nw 


See Collision, N 
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324 


- 473 


Liability, aap i Prize, No. 3; Limitation of 


; Marine Insurance, No. 11. 


PRELIMINARY ACT. 
See Practice, No. 3. 


PROLONGATION OF VOYAGE. 
See Bill of Lading, No. 6. 


PRIVILEGE. 
See Practice, No. 2. 


PRIORITIES. 
See Salvage, No. 2, 


Mortgage, No. 2. 


Le Ship O PRIZE. 
enemy stage ea and carrying on business in 
documented qp o 0ised in neutral state—Ship 
re as prize ee ee ee 
ndia .- , es V. 
Te de ak Bert of Be for 
-. Limitation Sige Gry 


tr of actions—Alleged i i 
E E al ar of 
etention—Cla; ration of illegality of seizure and 

Tepresentatine v7 _ainst Procurator-General as 

siz montha a of captors—Claim lodged more than 

gea cause of action arose—Public 
ton, Act 2 = 

c. 61). (The Withelmina.) 1892 (56 æ 57 Vice. 

- Prize 
unsatishen nto Practice —Costs—Order for costs 

ourt—Naval army fe orceable in Vice-Admiralty 

sa. 4, 9, 28 rit Act 1864 (27 & 28 Vict. c. 25), 


©. 87a. (Pa ze Court Act 1915 (5 œ 6 Geo. 5 
2. e Regi Tial; Z 
Sea Navas aoe egina d'Italia) 


P.P.I. CLAUSE. 


S a 
ee Marine Insurance, No. 3. 


Limitation of Liability, No: 


41 


229 


556 


Fund No. 1; Indemnity Act No. 2. 


PUBLIC AUTHORITY. 
See Prize, No. 2. 


QUANTUM MERUIT 
See Broker. 


RAILWAY. 
See Carrier, No. 1. 


REINSURANCE. 


See Marine Insurance, No. 5. 


REMOTENESS OF DAMAGE. 
See Collision, No. 1. 


REPAIRS. 
See Salvage, No. 2; Colliaion, No. 21. 


REPORT OF MASTER. 
See Practice, No. 2. 


REPRESENTATIVE ACTION. 
See Marine Insurance, No. 17. 


RESTRAINT OF PRINCES. 
See Marine Insurance, No. 16; Words. 


REQUISITION. 


1. Requisitioned ship—Collision—War risk—A sses- 
ment of compensation—Cesser of hire during 
repairs. (Adelaide Steamship Company v. The 
King. App. Ct.) [Afirmed. See No. 2 infra.]... 366 


2. Requisitioned ship—War risk—Assessment of 
compensation—Cesser of hire during repairs. 
(Adelaide Steamship Company v. The King. H. of L.) 579 


See Collision, No. 11; Marine Insurance, No. 8, 16 ; 
Salvage, No. 3. 


RULES AND ORDERS. 
CryLon PıLors ORDINANCE No. 4 1899, s. 11. 
Seo Pilotage, No. 2. 


SALE OF GOODS. 


Description—Average weight—Shipment in instal- 
ments—Rejection of instalment for non-compliance 
with description—Divisibility of contract. (Ballan- 


tine and Co. v. Cramp and Bosman) .....+++++-+ 224 
SALVAGE. 
1. Services by the crew—Abandonment—Order by 
master to “ abandon ship ’’—Subsequent determina- 


tion of master to return to ship—Call for volunteers 

—_No order to crew to return—Contract of service— 

Right of crew to salvage remuneration. (The 

Portreath) -nen ease sucar oa enaena naa 227 
2. Repairs—Maritime lien—Possessory lien—Priori- 

ties—Bail—Claim to share in bail given to defendant 

in another action. (The Russland)...........+++ 288 


3. Services to vessel requisitioned by, und in posses- 
sion and control of, sovereign State—Master and 
crew conscripted during period of requisition into 
forces of the State—Claim against owners of the 
vessel—Maritime lien—Benefit to the owners. 
(The Meandros)  ...- seer erect etree ernie 476 


See Collision Nos. 1, 20; Towage No. 2; Wreck No. 2. 


“ SCANFIN ” CHARTER-PARTY“ 
See Charter-party, Nos. 13, 17. 


SCUTTLING. 
See Marine Insurance, Nos. 2, 6, 9, 12, 13, 15, 18, 19. 
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SHERIFF. 
See Limitation of Liability, No. 1; Wagea, No. 1. 


SEAMEN. 
See Wages. 


SHIP’S PAPERS. 


See Marine Insurance, No. 11. 


SHIPPING CONTROL. 
See Indemnity Act, Nos. 2, 4. 


SOVEREIGN STATE. 


See Collision, Nos. 4, 6,11; Possession, Nos. 1,2; 
Salvage, No. 3. 


STATUTES. 
I.— IMPERIAL. 
1838. 


1 & 2 Vicr. c. 110 (JUDGMENTS), S. 17. 
See Marine Inaurance, No. 17. 


1841. 


3 & 4 Vict. c. 35 (ADMIRALTY COURT). 
Srct, 3: See Mortgage, No. 1 ;ISECT. 4: See Possession, 


No. 2. 


1858. 
21 & 22 Vict. c. XCII. (MESREY Dock Acts CONSOLIDA- 
TION), S. 94. 
See Limitation of Liability, No. 2. 


1861. 


24 Vict. c. 10 (ADMIRALTY COURT). 

Secr. 5: See Necessaries, No. 2; SECT. 10: See Wages, 
No. 2; Pilotage ; Sect. 10: See Pilotage ; Sect. 11: 
See Mortgage, No. 1. 

1864. 
27 & 28 Vicr. c. 25 (Navat PRIZE). 
SecTs. 4, 9, 23: See Prize, No. 4: SECT. 42: See Naval 
Prize Fund, No. 1. 
1873. 
36 & 37 Vicr. c. 66 (JUDICATURE), S. 24. 
See Practice, No. 1. 


1876. 


39 & 40 Vicr. c. 36 (Customs Laws CONSOLIDATION), 
ss. 42, 179. 


See Custome. 


1890. 


53 & 64 Vicr. c. 56 (Customs Laws CONSOLIDATION 
ACT AMENDMENT), ss. l, 2, 3. 


See Customs. 


1893. 
56 & 57 Vicr. C. 61 (PUBLIC AUTHORITIES PROTECTION). 
See Prize. 


1894. 


57 & 58 Vict. c. 60 (MERCHANT SHIPPING). , 
Sects. 34, 35: See Mortgage, No. 3; Sect. 167 (i): 
See Wages, No. 2; Sect. 422: See Collision, Nos. 2, 
21; Secors. 603, 504: See Limitation of Liability, 
Charter-party, No. 8. 


1900. 


63 & 64 Vicr. c. 23 (MERCHANT SHIPPING (LIABILITY OF 
SHIPOWNERS AND OTHERS), ss. l, 3. 


See Limitation of Liability, No. 2. 


1901. 
1 Evw. 7, c. 22 (Factory AND WORKSHOPS), ss. 79, 104, 


PAGE 
1906. 
6 Epw. 7, c. 41 (MARINE INsuRANCE). 
SECT. 4 (2): See Marine Insurance, No. 2; Sect. 66 (6): 
See Marine Insurance, No. 3; SECT. 76 (1): See 
Marine Insurance, No. 6. 


6 Epw. 7, c. 58 (WoRKMEN’s COMPENSATION). 
See Workmen's Compensation. 


1911. 
1 & 2 Geo. 5, c. 31 (MARITIME CONVENTIONS). 
SECT. 1: See Collision, No. 9 10, 20; Damage ; SECT. 8: 
See Collision. No. 16. 
1912. 
2 & 3 GEO. 5, c xu. (MERSEY DOCKS AND HARBOUR). 
Bae 
See Limitation of Liability, No. 2. 
1913. 
2 & 3 GEO. 5, c. 31 (PILOTAGE). 
See Pilotage. 
1915. 
5 Gro. 5, cv 21 (BRITISH Sxips (TRANSFER RESTRICTION). 
See Indemnity Act, Nos. 2, 4. 
5 & 6 Geo. 5, c. 57 (Prize Court). 
See Prize, No. 4. 
1920. 
10 & 11 Geo. 5, C. 48 (INDEMNITY). 
See Indemnity Act. 
II.—Cotonrat. 
INDIA. 
No. 111 of 1865 (INDIAN CARRIERS). 
See Carrier, No. 1. 


STATUTORY RULES AND ORDERS. 
Humser Routes 1910, ART. 14; See Collision No. 12. 


LIVERPOOL PILOTAGE ORDER, 1920. 
See Pilotage, No. 2. 


REGULATIONS FOR PREVENTING COLLISIONS aT SEA, 
ART. 16. 
See Collision, No. 23. 


ART. 21, see Collision, No. 19. 


REGULATIONS FOR Dock, 1904, REG. 19. 
See Factory Acts. 


STAY OF PROCEEDINGS. 
See Collision. No. 7. 


STEVEDORE’S CHARGES. 
See Charter-party, No. 13. 


STRAITS SETTLEMENTS. 
See Indemnity. No. 1. 


STRIKES. 
See Charter-party, No. 14. 


SUBROGATION. 
See Marine Insurance, No. 3. 


SUPREME COURT, RULES OF. 


ORDER XIX., R. 3: See Practice No. 1; n. 28: See 
Practice No. 3; ORDER XXI., RR. 10, 16: See 
Practice No.1; ORDER XLII., RR. 3, 16: See Limita- 
tion of Liability No. 1. 


SUVEYORS’ FEES. 
Sca Collision, No. 19. 


TIMBER CARGO. 


See Charter-party, No. 21 ; Docks, No. 2; Bill of Lading, 
No. 9. F 
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TORTFEASOR®S’ JOINT. 
See Collision, No. 14. 
TOTAL LOSS. 
See Marine Insurance. Nos. 16, 18. 
i TOWAGE. 


Or 

RES! vessel towed undertaking to indemnify 
damage r8 of the towing vessel for all classes of 
vessel or Paper by collision or otherwise to their 
negligen or by the vessel towed, whether caused by 
x tice, of the servants of the owners of the towing 
Quthanjs, wners of the towing vessel a harbour 
catia y with sole right to supply tugs—Collision 


ng damage to both iabili 
f vessels—tInability of owners 
0 — fowed—Public policy. (The Pendent Van 
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Oiaua terms—Interruption of the service— 
to do all a ihe part of the tug in case of accidents 
CORRE reasonably can to take care of the tow— 
molars n. of, written contract—Owners of the tug 


by the ‘en damage or loss "—Tow abandoned 


te 


Liabilit 

sal > y of the owners of the tug for 

Aa Te rendered to the tow oe abandon- 
ae i A ee E .. 559 


TRANSPORTING. 
See Pilotage, No. 2. 


TRESPASS. 
See Wreck, No. 2. 


TURNING VESSEL. 
See Collision, No. 12. 


TURRET SHIP. 
See Charter-party, No. 8. 


f TUG. 
ee Towage, Nos, ìi, 2; Collision, No. 9. 
aea F ee 
mamng, Nos. 1, 3, 7, 10, 11; Ch - 
Nos. 4, 8. A ae 
VICE-ADMIRALTY COURT. 
See Prize, No. 4. 
ee WAGES. 
2 a | lien—Master'a wages—Sheri ff —Fees 
fi. fa. ps ot seizure of vessel under a writ of 
4 Y of claims. (The Ile de Ceylan)... 23 


Act 1861 (24 Vict. c. 10), 
Act 1894 (57 & 58 Vict. 


(The British Trade) .......... 296 
WAR RIS 
See R PTT Use 
equisition , Collision, No. 3; Marine Insurance 
Nos. 1, 8. i 
WARSHIP. 


See Collision, No. 2r. 


WASH, EXCESSIVE. 
See Damage. 


WHISTLE SIGNAL. 
See Collision, No. 12, 


WHARF, 
See Docks, No. 3. 
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WORDS. 


“ ACTUAL Fautt or Privity” (Harter Act). 
See Charter-party, No. 8. 


© ALL OTHER Pers, Losses, Etc.” (Marine Policy). 
See Marine Insurance, Nos. 9, 12. 
“ ALL THE SUGAR THE SHIPPERS SHALL HAVE FOR 
SHIPMENT FROM BEIRA ” (Contract). 
See Contract. 
‘* ALONGSIDE ” (Charter-party). 
See Charter-party, No. 21. 


“ As AGENTS” (Charter-party). 
See Charter-party, No. 6. 


“ ARMED SHIP ” (Naval Prize Act 1864). 
See Naval Prize Fund, No. 1. 


“ ARISING IN THE COURSE OF EMPLOYMENT ” (Work- 
men’s Compensation Act). 
See Workmen’s Compensation, No. 2. 


“ AS IF THE SHIP HAD BEEN REGISTERED IN ENGLAND 
BY A STATUTORY MORTGAGE ” (Mortgage Agreement). 


See Mortgage, No. 1. 


“CARGO TO BE BROUGHT TO AND TAKEN FROM ALONG- 
SIDE AT CĦARTERER’S RISK AND EXPENSE AS 
CUSTOMARY ” (‘‘Scanfin’’ Charter-party). 

See Charter-party, No. 13. 


“ CONSEQUENCES OF HOSTILITIES OR WARLIKE OPERA- 
TIONS ” (Charter-party, T. 99). 
See Collision, Nos. 3, 5; Marine Insurance, No. 7. 


“ DAMAGE OR Loss” (Towage contract). 
Seo Towage, No. 2. 


“ DERELICT.” 
See Wreck, No. 2. 


“Er CETERA ” (Charter-party). 
See Charter-party, No. 2. 


“ GOODS SHALL BE TAKEN FROM THE SHIP’S TACKLE 
BY THE CONSIGNEES OF GOODS DIRECTLY ON THY'R 
COMING TO HAND IN DISCHARGE OF THE SHIr”’ 
(Bilt of Lading). 

See Bill of Lading, No. 9. 


“Ty AND WHEN THE PRICE OF GOOD CLASS BUNKER 
Coats . . . Is REDUCED ” (Charter-party). 
See Charter-party, No. 10. 


“ KEEP COURSE AND SPEED ” (Art. 21). 
See Collision, No. 18. 


“Latent DEFECT IN HULL, PROVIDED SUCH LATENT 
DEFECT DID NOT ARISE FROM WANT OF DUE DILI- 
GENCE OF THE Owners ™ (Bill of Lading). 


See Bill of Lading, No. 2. 


OBSTRUCTIONS OR STOPPAGES ‘‘ ON THE RAILWAYS OR 
IN THE DOCKS OR OTHER LoanInG-PrLAaces ” (Charter- 
party). 

See Charter-party, No. 14. 


“ 


PERILS OF THE SEA OR BY OTHER 
ACCIDENTS ARISING IN THE NAVIGATION OF THE 
STEAMER, EVEN WHEN OCCASIONED BY NEGLI- 
GENCE, DEFAULT ... OF . . MASTER, 
MARINERS OR OTHER SERVANTS OF THE SHIP- 
owneERs ” (Bill of Lading). 


See Bill of Lading, Nos. 7, 11. 


‘REGULATION OF GENERAL 
(Indemnity Act). 
See Indemnity Act. 


APPLICATION ” 


“ RESTRAINT OF Princes ” (Charter-party). 
‘See Charter-party, No. 16. 

. . . STEAMER SHALL BE ENTITLED TO COMMENCE 
DISCHARGING IMMEDIATELY AFTER ARRIVAL . R 
EITHER INTO LIGHTERS OR OTHER CRAFT OR AT THE 
Quay -° (Bill of Lading). 

See Bill of Lading, No. 9. 
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PAGE 
‘“ STEAM VESSEL . . . CROSSING FROM ONE SIDE OF 
THE RIVER TOWARDS THE OTHER SIDE 
(Clyde Navigation Bye-Laws, No. X1X.). 
See Collision, No. 15. 


“UNLESS IT IS SHOWN TO THE SATISFACTION OF THE 
COURT THAT k = . ANY, OWNERS. . Is 
DOMICILED IN ENGLAND OR WatLEs” (Admiralty 
Court Act 1861, s. 5). 

See Necessaries, No. 2. 


“WAREHOUSE TO WAREHOUSE.” 
See Marine Insurance, Nos. 6, 13. 


“ WORKMEN ” (Workmen’s Compensation Act). 
See Workmen’s Compensation, No. 1. 


WRECK. 


1. Wrecks—Removal—Stranded ship in fairway— 
Channel blocked—Ship treated by owners as con- 
structive total loss—Notice of abandonment to 
underwriters—Liability of shipowners. (Boston 
Corporation v. Fenwick and Co. Limited) ........ 239 


. Salvage—Submerged wreck—Vessel sunk and 
abandoned in the North Sea—Salvage operations 
subsequently commenced by a second set of salvors 
—Interference with operations of the first set of 
salvors —Possession—“ Derelict "—Right of second 
salvors to carry on salvage operations—Trespass— 
Injunction—Damages. (The Tubantia.)......... 346 


See Collision, No. 8; Dock, No. 4 


rm 


PAGE 
WORKMEN’S COMPENSATION. 


1. “ Workmen ’’—Crew of fishing vessel—Remunera- 
tion by wages and poundage based on profits of 
voyage—Exception from Act—Workmen’s Com- 
pensation Act 1906 (6 Edw. 7, c. 58), s. 7, sub-a. 2. 
Ceres v. Owners of Steamship Angolia. App. 


CEA) oy Re ey ree tee es 208 


2. Workman on leave for own purposes—Accident 
while returning to ship—Only means of acceas not 
property of shipowners—Arising in the course of 
employment— Workmen's Compensation Act 1906 
(6 Edw. 7, c. 58), s. 1, suĤ-s. 1. (Lashbrook v. 
Times Shipping Company. APEG I h aee a aa 209 


WRIT IN REM. 
See Possession, No. 1. 


CORRIGENDA. 


Page 501 (judgment of Atkin, L.J.) : 


First col., line 49, for “such a different question ” 
read “‘ quite a different question.” 


First col., line 54-55. for “they were to be” read 
“they cease to be.” 

First col., line 60, for “ for collision ” read “ for the 
collision.” 

First col., line 66, for “so if he ” read “so also 
if he.” 
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| owners of the Melanie in objection to a report 


of the Admiralty registrar. 

‘he plaintiffs were the owners of the steamer 
San Onofre, which was damaged in collision 
with the defendants’ steamer Melanie in the 
Bristol Channel on the 27th Dec. 1916. After 


| the collision the San Onofre endeavoured to 


beach the Melanie, which was in a sinking 
condition, and in doing so herself sustained 
damage by stranding. In the subsequent 
litigation the Melanie was found in the House of 
Lords alone to blame, and a second action in 
which the Melanie alleged that after the col- 
lision the San Onofre negligently put her ashore, 
for which she claimed damages, was dismissed. 
A salvage action by the owners, master and 
crew of the San Onofre had also been com- 
menced against the Melanie, but at the time 
of the hearing of this motion had not come to 
trial. At the reference following the collision 
action the plaintiffs claimed to recover as an 
item of the collision damage the damage 
sustained by the San Onofre by stranding. 
The registrar allowed this item. 


The report of the registrar was as follows : 


This reference arose out of a collision between 
the Melanie and the San Onofre, for which the 
Melanie was eventually held to be alone to blame. 
The collision occurred in the Bristol Channel on 
the 27th Dec. 1916, at 9.45. The master and the 
crew of the Melanie came on board the San Onofre, 
as they believed their ship to be about to sink. 
The master of the San Onofre induced some of the 
crew to return, and having made fast at 10.24, the 
Melanie decided to take her into safety. At 11.14 
the vessels grounded ; considerable bottom damage 
was done to the San Onofre. A salvage action has 
been commenced against the Melanie by the San 
Onofre, but has not yet been heard. In another 
action by the Melanie against the San Onofre for 
negligently stranding her, the court has held that 
the San Onofre did not act negligently in the above- 
mentioned operation. 

The basic question at the reference was whether 
the stranding damage to the San Onofre was a 
result of the collision so that the expenses resulting 
from it could be recovered as damages arising 
from the collision. In my opinion they are part of 
such damages. That after a collision one vessel 
should be in danger of sinking is a natural result 
of it, an endeavour to save her by the other ship 
is cqually a natural result, and if damages arc 
suffered during such action they are proximately a 
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consequence of the collision. The sequence of facts 
forms one group of occurrences. Under these 
circumstances the claimants are entitled to recover 
the claim in full, subject to any points as to the 
details of the several amounts, and unless the items 
are agreed. Some misapprehension arose between 
the solicitors as to an agreement as to amounts and 
apportionment. This question of amounts and 
apportionment was therefore adjourned. It should, 
however, be stated, in regard to loss by detention, 
that the amount allowed for seventy-eight days 
is 90921. 2s. 

It is necessary, in view of the judgment of the 
court on the 20th June 1920, to say that if the 
stranding damage had not been, in my view, a 
result of the collision, the length of time for which 
loss of time was recoverable in respect of the 
collision only was fifty days. We also find that, 
had there been no stranding, it was necessary for 
the San Onofre to go to the Tyne for collision repairs 
only. 


By sect, 422 (i.) of the Merchant Shipping 
Act 1894 (57 & 58 Vict. c. 60) it is provided : 


In every case of collision between two vessels 
it shall be the duty of the master or person in 
charge of each vessel, if and so far as he can do so 
without danger to his own vessel, crew and 
passengers, (a) to render to the other vessel, her 
master, crew and passengers, such assistance as 
may be practicable and may be necessary to save 
them from any danger caused by the collision, 
and to stay by the other vessel until he has ascer- 
tained that she has no further need of assistance. 


Butler Aspinall, K.C. and Stranger for the 
defendants, the owners of the Melanie.—The 
report of the registrar ought not to be con- 
firmed because the registrar has allowed 
damage sustained by the San Onofre in attempt- 
ing to render salvage services to the Melanie. 
In attempting to render such services the 
master of the San Onofre embarked upon a new 
adventure. The damage was sustained in the 
course of this adventure and resulted from it, 
and not from the collision. The salvage opera- 
tion was not a reasonable and natural result 
of the collision. Under sect. 422 of the Mer- 
chant Shipping Act 1894 no obligation was 
imposed upon the San Onofre to render 
assistance, since the passengers and crew of the 
Melanie were already in safety upon the San 
Onofre, and the San Onofre could not in the 
circumstances render assistance to the Melanie 
without endangering herself. The San Onofre 
therefore voluntarily undertook to salve the 
Melanie. This service was not such a reasonable 
and natural result of the collision as will give 
rise to damages : 


Mayne on Damages, 9th edit., p. 45; 

Hobbs v. London and South Western Rail- 
way Company, 82 L. T. Rep. 252; L. 
Rep. 10 Q. B. 111; 

The Argentino, 6 Asp. Mar. Law Cas. 433; 
61 L. T. Rep. 706 ; 14 App. Cas. 519. 


Bateson, K.C., and Dumas for the plaintiff, 
the owners of the San Onofre.—It is the natural 
and probable result of a collision that vessels 
will endeavour to help each other, and the 
damage so incurred is a proper item of collision 
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damage. In this case there was also a statutory 
duty on the San Onofre to render assistance to 
the Melanie. When one vessel assists another 
there is always an element of danger ; in apply- 
ing sect. 422 of the Merchant Shipping Act 1894 
regard must be had to the degree of danger. 
Here the degree of danger was not so high as 
to relieve the San Onofre from the obligation 
imposed by the statute. 


Reference was also made to 


The City of Lincoln, 6 Asp. Mar. Law 
Cas. 475; 62 L. T. Rep. 49; 15 Prob. 
Div. 15. 


Stranger replied. 


Sir Henry DuKe.—This is an interesting 
case, but I think it is not necessary that I 
should reserve judgment. I have made up 
my mind upon it, and the only advantage 
of reserving judgment would be that I should 
have the satisfaction of expressing myself 
with greater deliberation than I am able to 
do if I deliver judgment forthwith, But it 
is in the interest of the parties, as it is one of 
the necessities arising from the condition of 
business in the court, that time should not be 
unnecessarily devoted to purposes where the 
necessity is not imperative. 

The facts of the case are not at all in dispute : 
the Melanie and the San Onofre were in col- 
lision on the 27th Dec. 1916, somewhere to the 
southward and westward of Nash Point, and 
at a distance which was estimated to be some 
five or six miles from there. The collision took 
place in a dense fog, with the result that the 
Melanie was very badly damaged, and so 
badly damaged that her master and crew 
immediately came on board the San Onofre. 
The San Onofre was damaged but not so much 
so that she could not proceed under her own 
steam, or in such a direction as her master 
might think fit to take. In that state of the 
case the master of the Melanie was ready to 
abandon his ship. He came to the conclusion 
that she was a lost ship, but the master of the 
San Onofre took a different view. He formed 
the opinion which was, as it was proved to be, 
the correct opinion, namely, that by enterprise 
and skill the Melanie might be brought to port, 
and he determined—with some assistance 
which was available to him—to set about 
bringing her to port, his idea being to bring her 
into Barry Dock. He secured the assistance 
of a vessel then in the public service, the 
Urania, and after a delay of something like 
an hour apparently (during which the Melanie 
and the San Onofre, the former drifting and the 
latter proceeding under her own steam in a 
direction which made it impossible to determine 
precisely what was her position relatively to 
making Barry Dock) the Urania took charge 
of the Melanie. The Melanie and the San 
Onofre were respectively lashed to the Urania, 
one on each side of her, and in that manner 
the Melanie, under the direction apparently 
of the master of the San Onofre, was brought 
in towards Barry Dock; but by reason of the 
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was made to the registrar and merchants to 
ascertain the damages to the owners of the 
San Onofre, and it is from the report by the 
learned registrar upon that reference that the 
present appeal is brought by the owners of the 
Melanie. 

The learned registrar determined that the 
damage caused to the owners of the San Onofre 
by her being put aground in the course of the 
services which she rendered on the 27th Dec. 
1916, was damage which was a result of the 
collision, so that the expenses resulting from 
it could be recovered as damage arising from 
the collision. The learned registrar expressed 
it in these words: “ In my opinion they are 
part of such damages. That after a collision 
one vessel should be in danger of sinking is a 
natural result of it, an endeavour to save her 
by the other ship is equally a natural result, 
and if damages are suffered during such action 
they are proximately a consequence of the 
collision. The sequence of facts forms one 
group of occurrences. Under these circum- 
stances the claimants are entitled to recover 
the claim in full.” The owners of the Melanie 
appealed against that finding and asked that 
that report so far as it depends upon that 
finding shall not be confirmed. The ground 
of decision there is the third ground which I 
mentioned in considering what had been pre- 
sented to me on behalf of the claimants— 
that is the ground that the action of the 
salvors in this case was the natural result of 
the collision, and that the damage suffered in 
the salvage was the natural result of the effort 
to salve, under the circumstances, and that 
therefore the claim is within the liability which 
lies upon those who are answerable for damages 
caused by a negligent collision. 

Perhaps it would be as well, in the first place, 
to deal with the question under the Merchant 
Shipping Act of 1894. If there was a statutory 
duty on the master and crew of the San Onofre 
to render the services they were rendering when 
the vessel went aground then there would be 
a strong primd facie case in favour of the 
proposition that the damage so suffered was 
the immediate result of the collision. I must 
consider whether there was such a duty. 
Sect. 422 provides “that in every case of 
collision it shall be the duty of the master 
or person in charge of each vessel if and so 
far as he can do so without danger to his own 
vessel, crew and passengers, if any, to render 
to the other vessel, her master, crew and 
passengers, if any, such assistance as may be 
practicable.” It is said that there was here a 
case in which the master of the San Onofre 
could without danger to his own vessel, render 
to the other vessel practical assistance by 
salving her, and, if that is a correct proposition, 
it goes a long way to establish the correctness 
of the conclusion arrived at by the learned 
registrar. It is a question of fact whether 
the San Onofre could without damage proceed 
to salve the Melanie. That she could without 
damage render assistance to the master and 
crew of the Melanie, I think, goes without 
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sayıng. They came on board her and they 
could have been promptly and safely removed 
and brought to land ; but the question whether 
she could without danger undertake the ex- 
pedition on which she embarked is a totally 
different question. I look at the circumstances 
of the case : a collision in a dense fog, one vessel 
absolutely powerless, the other vessel partly 
disabled, that is to say substantially damaged, 
uncertainty as to the bearings of both vessels, 
and a time of great peril for both vessels afloat. 
I must take notice of that—it has been dwelt 
upon by counsel, and I cannot but take notice 
of it. To linger helpless in any position in an 
avenue to one of one great ports of this country 
was a matter of extreme peril in itself. I have 
to answer for myself—and it has been agreed 
that I must answer on the facts hefore me— 
the question, Could the master of the San 
Onofre render the service without danger to 
his vessel, namely, salvage service to the 
Melanie ? I have come to the conclusion that he 
could not; and, that being so, that sect. 422 
did not put upon him the statutory obligation 
to do what he did—take the Melanie in tow 
and remove her to a place where she might be 
repaired and rendered again fit for sea service. 
Whether, if he had been in circumstances of 
less danger, it would have been proper that he 
should have rendered some service, it is not 
necessary for me to consider. I find that the 
San Onofre could not render the service which 
she proceeded to render, without danger, and 
that therefore the master was under no obliga- 
tion under sect, 422. Was there a duty upon 
him to render that service apart from the 
statute so as to make the rendering of that 
service one of the immediate results of the 
collision in which his vessel had been injured ? 
His first duty, it was said in the course of the 
argument—and I think fairly said—was to 
provide for the safety of his own vessel and 
erew. If he had a duty towards the Melanie 
which had injured the San Onofre, and partly 
disabled her, it was a duty arising upon ethical 
grounds, and not as a conclusion of law. He 
had a duty which has been described on some 
occasions as a duty of imperfect obligation. 
He was in a situation in which it was for him 
to determine whether he should or should not 
seek to salve the Melanie. Where the choice 
was with him, and no law prescribed the con- 
clusion to which he should come, I cannot 
myself see that there is ground for finding that 
he was under a duty to render these services. 
The third ground is the ground which has been 
very much pressed upon me in the course of 
a forcible argument to which I have given the 
attention which it deserves, namely, that a 
seaman placed in the position of the master 
of the San Onofre would inevitably do what the 
master of the San Onofre did in this case. That 
is a fascinating proposition : no man who comes 
to be concerned with the doings of seamen in 
circumstances of peril will ever under-estimate 
he courage and the magnanimity which they 
display, or their readiness to assume risks and 
obligations of humanity which are in no sense 


part of their duty. Mr. Bateson said that it 
was a most natural thing—so natural as to be 
inevitable. I am happy to say that it was a 
natural thing. If there had not been a hope 
of reward, if the safety of the crew of the 
Melanie had depended upon it, I well believe 
that the master of the San Onofre would rather 
have undertaken the perilous business of towing 
a vessel from which he could not release her 
crew than abandon her with the probability 
that she would perish. The situation was not 
of that kind, and the question was not one of 
saving the crew of the Melanie, but of saving 
the ship itself. I agree that in the sense in 
which it was put to me, as a thing likely to be 
undertaken by courageous and high-spirited 
seamen, it was a natural thing. Is that enough 
in this case ? It was not inevitable in point of 
duty, and if it were inevitable at all it was 
because of the inclination of the master and 
crew of the San Onofre. 

I think I cannot do better than refer to the 
standard authority upon this question of what 
degree of proximity and causative sequence is 
necessary to establish liability where it is 
claimed that damage is the result of an action 
so as to be recoverable in an action for damages 
caused thereby. 

I find in the judgment of Lord Esher in the 
Argentino (6 Asp. Mar. Law Cas. 348 ; 59 L.T. 
Rep. 914 ; 13 Prob. Div. 191) a statement per- 
fectly explicit and long acted upon, and I will 
refer to the passages in it which bear on this 
case. Lord Esher said at p. 198 of 18 P. 
(p. 350 of 6 Asp. Mar. Law Cas.; p. 916 of 59 
L. T. Rep.) : “ The damage must be an actual 
damage proved to have occurred in the par- 
ticular case.” That test is satisfied here. 
* It must be the reasonable and natural result 
of the act complained of. If it can be shown 
that the result which has occurred is such as 
would be the consequence of the act in the 
ordinary course of things, this requirement 
is satisfied. If the result in the 
particular case fails to satisfy all these con- 
ditions, the case fails. If the result 
satisfies these conditions, it must still further 
be the direct or immediate or proximate result 
of the act complained of.” 

Now was this the direct or immediate result 
or proximate result of the act complained of ? 
Was it the reasonable and natural result of the 
act complained of? It is not enough in my 
judgment to say that it is such a consequence 
as would result from the determination of a 
courageous man who saw a vessel or property 
or lives in peril. The damage must result from 
the act complained of: the collision; and it 
must result directly and immediately. 

As I watched the argument for the claimants, 
I felt that they had never got beyond this stage : 
that the salvage was the natural result of the 
collision—the decision to salve—and that the 
stranding was, in the circumstances, a natural 
result of the salvage. If that be the true view 
of the matter, it puts the stranding not im- 
mediately in causative sequence with the 
collision, but it puts it in point of sequence one 
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The following judgments were read : 

Bankes. L.J.—The proposition for which 
the appellants are contending in the present 
appeal is that where two vessels have been in 
collision, and the vessel which is wholly to 
blame is being assisted to a place of safety 
by the other vessel, if the latter while so 
assisting meets with an accident, not due 
to any negligence, and is damaged, the vessel 
which is wholly to blame is liable not only 
for any damage caused to the other vessel 
by the collision, but also for any damage 
the result of the accident. 

It is not necessary to state the facts of the case 
in detail as they are fully set out in the judgment 
of the President. The accident in the present 
case occurred within two hours of the collision. 
If the proposition contended for is sound it 
would be immaterial whether the accident 
occurred two hours or two days or two weeks 
after the collision. The argument is based upon 
two grounds (1) that the damages resulting 
from the accident were the natural and probable 
result of the collision and as such are recoverable, 
(2) that in rendering assistance to the injured 
vessel the San Onofre was acting in pursuance 
of a statutory duty and that the damage she 
suffered while so acting was thus sufficiently 
connected with the collision as to render the 
damages claimed recoverable. Upon the first 
point I agree with the view taken by the 
President. I cannot distinguish the case from 
that of two pedestrians who collide in the street, 
and the one whose negligence caused the 
collision is injured and is assisted to the hospital 
by the other, there being no one else available 
to render such assistance. If on the way to the 
hospital the one who is assisting the other 
accidentally slips and breaks his leg, he cannot 
in my opinion, claim damages from that other 
on the ground that but for the negligence in 
bringing about the collision he would not have 
been where he was and would not have slipped 
and broken his leg. The collision no doubt 
caused a state of things which rendered it 
natural that the assistance should have been 
rendered. The motive which led to the render- 
ing of the assistance seems to me to be quite 
immaterial. It may have been purely humani- 
tarian, and therefore praiseworthy. It may 
have been purely mercenary, and therefore un- 
worthy. It may have been a mixture of the two. 
Whichever it was the result appears to me the 
same. The man, or the vessel, as the case may 
be, was a pure volunteer, and the negligence 
which caused the collision cannot be said, adopt- 
ing Lord Sumner’s language in Weld-Blundell 
v. Stephens (123 L. T. Rep. at p. 600 ; (1920) 
A. C., at pp. 983, 984), to be the direct cause 
of the subsequent accident. A number of cases 
were cited by appellants’ counsel in support of 
his argument. I do not think they are of any 
assistance in deciding this case, as each decision 
must depend upon the particular facts of the 
ease. For instance, in The Despatch (1860 


6 ASPINALL’S MARITIME LAW CASES. 


— eS ee! 


Cr. oF APP.] 


THE SAN ONOFRE. 


[Cr. oF APP. 


lll UŘ ee eee 


Lush. 98; 14 Moore 83), where the decision 
turned upon the fact that as the collision broke 
one of the chains of the vessel claiming damages 
and so weakened her power to resist the force 
of the gale the collision might be regarded as 
the efficient cause of the subsequent accident, 
which, in that case, was the driving of the vessel 
on to the rocks. In The City of Lincoln (6 Asp. 
Mar. Law Cas. 475 ; 62 L.T. Rep. 49; 15 Prob. 
Div. 15), the court held that the grounding of 
the barque subsequent to the collision was 
the natural and reasonable consequence of the 
collision because the barque had lost her 
steering compass, logline and charts in the 
collision, which deprived the captain of the 
means of ascertaining his position and of 
properly navigating his ship. 

I express no opinion as to whether the appel- 
lant’s position would have been any better if it 
could have been established that in rendering 
assistance to the Melanie the master of the San 
Onofre was acting under a statutory duty. The 
President held that he was not acting under 
any such duty. Here, again, I agree with the 
President. The duty of rendering all possible 
assistance to a vessel in distress cannot be too 
strongly insisted upon, and one does not 
sympathise with a defence such as is suggested 
here. In the case of a collision between two 
vessels the duty upon the master or person in 
charge of each vessel to stand by and to render 
such assistance as is possible is a statutory 
duty, and the failure without reasonable cause 
to fulfil that duty is a criminal offence. The 
provision to that effect is contained in sect. 
422 of the Merchant Shipping Act 1894. The 
obligation is qualified by the limitation of the 
duty to cases where it can be exercised without 
danger to the master’s own vessel, crew and 
passengers. In the present case the owners 
of the Melanie contend that the assistance 
rendered by the San Onofre was rendered under 
such dangerous conditions that it is not per- 
missible for her owners to contend that the 
master was acting in performance of his 
statutory duty. The President has accepted 
this contention. Whether the conditions were 
such as to justify his conclusion is a question 
of fact. I am certainly not prepared to dis- 
agree with him, and if the proper test to apply 
is to consider whether, had the master not 
rendered the assistance, there could have been 
any reasonable prospect of securing a con- 
viction against him for failing to perform his 
statutory duty, I have no hesitation in saying 
that there could not. For these reasons I 
consider that the appeal fails on bot}. grounds, 
and must be dismissed with costs. 

Scruton, L.J.—The question in this appeal 
is whether the President was right in holding 
that certain damage caused to the owners of 
the San Onofre by the stranding of the San 
Onofre while attempting to salve the Melanie 
was recoverable by the San Onofre as damages 
occasioned by the negligence of the Melanie 
in colliding with the San Onofre. Shortly, the 
facts are that about 9.30 a.m. on a foggy 
morning in the Bristol Channel, the Melanie 


collided with the San Onofre, and has been 
found alone to blame for the collision. The 
Melanie was seriously damaged, so that her 
master and all her crew came on board the 
San Onofre. The San Onofre was very slightly 
damaged, some rivets being started in the fore- 
peak. The master of the San Onofre, to use 
his own words, “ thought there was a chance 
of saving the Melanie, and also of getting her 
out of the traffic.” He persuaded some of her 
crew to return to her, lashed himself to one 
side, and his escort an armed trawler the 
Urania to the other side, and started towing 
her in the fog inshore into shallow water and 
out of the traffic, meaning to take her to Barry. 

Nearly two hours after the collision, and 
three-quarters of an hour after the towage 
began, the three vessels stranded in the fog 
on the Welsh shore and damage was done to 
the San Onofre and the Melanie. It has been 
found that the stranding was not due to any 
negligence on the part of the San Onofre. The 
question is whether the damage to the San 
Onofre by stranding is the direct consequence 
of the original negligence of the Melanie in 
colliding with her. Where a ship alone to 
blame for a collision does damage to another 
ship, which, while in her damaged condition, 
is subsequently lost, the primd facie presump- 
tion in the Admiralty Court is that the subse- 
quent loss is occasioned by the collision, the 
burden being on the ship in fault to displace 
that presumption by showing that the loss 
did not arise out of the collision, one example 
being where it is shown that the ultimate loss 
was caused by negligence on the part of the 
damaged ship (see per Mr. Lushington in The 
Pensher (1857, Swabey 211) and The Mellona 
(1847, 3 W. Rob. 7), and see also The City of 
Lincoln (sup). In all these cases, however, the 
ship ultimately lost has sustained damage in 
the original collision which may have con- 
tributed to the ultimate loss. The position 
would have probably be the same if, by breach 
of duty, a ship otherwise undamaged were left 
in a position of danger in which she would not 
have been had the duty been performed (see, 
however, the difficult questions raised in 
Wilson v. Newport Dock Company (1866, 14 
L. T. Rep. 280; L. Rep. 1 Ex. 177). But in 
all these cases the ultimate damage must be a 
direct consequence of the collision, a wrongful 
act through the damage caused immediately 
by the collision. 

In the present case, if a strange ship 
had come up and attempted to salve the 
Melanie going ashore without negligence 
while doing so, it would, I think, be impos- 
sible to recover her damages by stranding 
as the direct consequence of the Melanie’s 
negligence in colliding. The Urania could not 
recover her stranding damages as damages by 
collision. The recompense for the stranding, 
if any, must be recovered in a salvage action 
in proportion to the value of the services 
rendered and as part of their cost. The San 
Onofre could only be in a better position than 
the strange salvor in two cases. First, if the 
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without danger must be read in reference to 
the subject-matter, i.e., the duty of saving life 
at sea. I should be very sorry to lay down that 
any degree of danger, however slight, in per- 
forming the contemplated duty would absolve 
the master from his statutory obligation. I 
should suppose that there must be an ap- 
preciable and real danger in excess of the peril 
to be anticipated under ordinary conditions 
of navigation attending a voyage at sea. It 
is true that in the Maritime Conventions Act 
1911 the duty expressed in sect. 422 of the 
Merchant Shipping Act 1894 is re-enacted in 
a much wider form so far as relates to saving 
life. It is not confined to a duty arising in case 
of collision, and the words used are “‘ without 
serious danger.” I doubt whether the degree 
of danger which will excuse the duty is sub- 
stantially modified by this addition. Nor in 
a civil case do I think it necessary for the 
purpose of determining whether there is a 
breach of duty to consider whether if a criminal 
charge were made against the master a jury 
would convict. It is because I should be very 
sorry to pay lip-service only to the importance 
of the statutory duty that I have been anxious 
to see in this case that it has not been too 
lightly negatived. I am moreover inclined 
to think that if a master establishes that he 
bond fide considered that the duty had arisen, 
and if the other ship takes the benefit of the 
assistance rendered in pursuance of the sup- 
posed duty the court should scrutinise carefully 
any suggestion by the assisted ship that the 
assistance was too dangerous and should not 
have been given. I agree, however, that the 
final determination of the question must turn 
on a question of fact, and in view of the opinion 
of the President and the agreement of the other 
members of the court I am not prepared to say 
that I am satisfied that the decision on this 
point was wrong. 

Apart from the statutory duty I think that 
there is a great deal to be said for the view 
taken by the learned registrar. The emergency 
caused by a collision may be such as to compel 
any normal person to take a particular course 
of action ; in the sense of affording such strong 
motives for that particular action that every 
reasonable person would be induced by them so 
toact. Isee no reason why damage occasioned 
in the course of such action may not give rise 
to a claim for damages by the collision if the 
damage can be directly associated with the 
original wrongful act. For instance, the case 
put of a collision between motor cars where 
the wrongdoer was in danger of losing his life 
unless hurried to medical care, if the other 
party using the only reasonable means hurried 
him to hospital in the injured car, and the car 
in consequence incurred further injuries or the 
driver was in consequence injured, I think such 
injuries might well be the direct result of the 
original collision. And I should desire to reserve 
the case decided in the American Courts of 
injuries sustained by a passer-by in reasonably 
attempting to snatch a child or other person 
from the course of a negligently driven vehicle. 
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In this case there appears to me evidence that 
the stranding in the course of the joint voyage 
to refuge was directly connected with the 
collision. The voyage was in shallow waters 
because of the collision damage. The Melanie 
first stranded and the San Onofre might have 
escaped if she had not been necessarily bound 
to the crippled Melanie. But the plaintiff has 
to establish the claim, and I understand the 
President not to be satisfied that the expedition 
undertaken by the San Onofre was due to the 
impelling desire to assist the injured ship, but 
to be possibly due to a desire to earn salvage 
or some other motive. In this respect, as 
before, the question of direct cause is ultimately 
one of fact, and I am not prepared to dissent 
from the judgment below. 
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Dominion Coat Company v. MASKINONGE 
STEAMSHIP Company LIMITED. (a) 


Charter-party — Requisition — Time charter for 
seven consecutive seasons — Requisition for 
parts of the term-——Requisition payment to 
shipowners exceeding the hire under the charter- 
party—Right of charterers to recover excess 
from owners. 


By a charter-party made in Nov. 1909, between 
the plaintiffs, as charterers, and Messrs. 
Roberts of Liverpool, the defendants’ prede- 
cessors in title, as owners, the owners agreed 
to let and the charterers agreed to hire the 
steamship M., then being built, for seven 
consecutive St. Lawrence seasons, from the 
spring of 1912, she being then placed with 
clear holds at the disposal of the charterers 
at Sydney, Nova Scotia, each season not earlier | 
than five days prior to the opening of the ' 
navigation on the St. Lawrence to Montreal, | 

J 
| 
| 
i 


and not later than the 15th May, or the charterers 
to have the option of cancelling the charter- 
party ; but if cancelled any season, the cancella- 
tion to have effect for that season only. The 
hire at the rate therein specified was to be paid 
in cash monthly in advance to the owners’ 
agents in New York. By an agreement of 
novation made in Oct. 1915, the defendants 
took over the rights and accepted all the 
obligations of Messrs. Roberts under the 
charter-party of Nov. 1909, and certain 
vartations were made in the terms of the 
charter-party. Among other things it was 
agreed that “hire money shall be paid at 
the rate of 24371. 10s. per month.” The M. 
was operated under the charter-party in 1912, j 


‘ 
(a) Reported by T. W. Morcan, Eao., Barrister-at- Law. 


1913, and 1914. In Feb. 1915, she was 
requisitioned by the Government under the 
Royal Proclamation of the 3rd Aug. 1914. 
The requisition operated from the 22nd May 
1915 to about the 20th Sept. 1915, for which 
period the Government paid the defendants 
(the owners) about 10,5001. for the hire of the 
steamship, that sum being about 45001. in 
excess of the rate of hire fixed by the charter- 
party. In the following year the vessel was 
again requisitioned, and the requisition operated 
from the 9th March 1916 to the 2nd June 
1916. For that period the defendanis re- 
ceived from the Admiralty about 73001., which 
was about 5001. in excess of the amount 
which would be due for hire under the charter- 
party. The plaintiffs (the charterers) claimed 
to recover from the owners the amount by which 
the hire paid by the Government to the owners 
for the periods of the requisition exceeded the 
rate of hire fixed by the charter-party. 


Held, that the plaintiffs were entitled to recover 
the amount by which the hire paid by the 
Government for both years exceeded the hire due 
to the plaintiffs under the charter-party, together 
with interest in respect of the excess paid in 
1916. As interest was not claimed in respect 
of the excess payments made in 1915, none 
was awarded. 


ACTION tried by McCardie, J. without a jury 
in the Commercial Court. 


The plaintiffs, the charterers, claimed to 
recover from the defendants, the Owners, a 
sum of about 14,000., being the difference 
between the amount which the defendants 
as owners would have been entitled to receive 
from the plaintiffs as charterers of the steamship 
Maskinonge, and the amount paid by the 
Government to the owners for two periods 
while the ship in question was under requisition 
and employed by the Admiralty in Govern- 
ment service. The Government paid to the 
owners a considerable sum of money for hire 
of the steamship, in excess of the rate of hire 
due under the charter-party between the 
plaintiffs and defendants, and the question was 
whether the charterers or the owners were to 
have the benefit of that excess sum. The 
plaintiffs, as charterers, claimed the excess and 
interest. 

The matter arose under a charter-party, 
dated the 4th Nov. 1909, whereby the plaintiffs 
hired from Messrs. Roberts of Liverpool, a 
steamship, the Maskinonge, for seven con- 
secutive St. Lawrence Seasons, commencing 
in the spring of 1912, with an option to the 
charterers to continue the charter for three 
more seasons on giving notice not later than 
1917. In Oct. 1915, the ownership of the 
Maskinonge was transferred to the defendants 
together with Messrs. Roberts’s rights and 
obligations under the plaintiffs’ charter-party, 
which was then prolonged for a further period 
of six consecutive years. For a period during 


| the summer of 1915 and again in 1916, the 


Maskinonge was under requisition to the 
Government and the plaintiffs were deprived 
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(charterers), of the one part, and Messrs. 
E. F. and W. Roberts, of Liverpool (as owners), 
of the other part. It related to the steamship 
Maskinonge, then being built. It provided 
(so far as material): “ Clause 1. The said 
owners agree to let and the said charterers 
agree to hire the said steamship for seven 
consecutive St. Lawrence seasons, commencing 
with the spring 1912, she being placed with 
clear holds at the disposal of the charterers 
at Sydney, Nova Scotia, each season, not 
earlier than five days prior to opening of 
navigation on the St. Lawrence to Montreal, 
and not later than the 15th May, or the 
charterers to have option of cancelling this 
charter-party, but if cancelled any season said 
cancellation to apply to that one season only. 
$ © “Clause 2. That the owners shall 
provide and pay for all the provisions and wages 
for the captain, officers, and engineers, firemen, 
and crew, also consular and shipping fees, and 
shall pay for the insurance of the vessel and 
for all the . . stores, and maintain her 
in a thoroughly efficient state in hull and 
machinery for the service with a full comple- 
ment of officers, seamen, engineers, and fire- 
men,” &c. “Clause 4. That the charterers 
shall pay for the use and hire of the said vessel 
at the rate of 4s. per ton . . . per calendar 
month until her redelivery to the 
owners (unless lost)? &c. “ Clause 6. Pay- 
ment to be made in cash monthly in advance 
at New York to owners’ agents by bankers’ 
sight draft on London or in cash at current 
rate of exchange for same at owners’ option, 
and in default of such payment or payments 
as herein specified to owners’ agents the owners 
shall have the faculty of withdrawing the 
steamer from the service of the charterers 
without prejudice to any claim they, the owners, 
may otherwise have on the charterers in 
pursuance of this charter.” The charter 
contained the usual exceptions, including 
“ restraints of princes, &c., mutually excepted.” 

In Oct. 1915, an agreeent of novation was 
made between Messrs. Roberts of the first 
part, the defendants of the second part, and 
the plaintiffs (the Dominion Coal Company) of 
the third part. By this agreement the defend- 
ants took over the rights and accepted all the 
obligations of Messrs. Roberts under the charter 
party of 1909. Messrs. Roberts were released 
from all liability. The agreement also varied 
the terms of the charter-party. It provided : 
“That instead of trading for consecutive 
seasons the steamer shall, after delivery at 
Sydney, Nova Scotia, trade for the Dominion 
Coal Company Limited, for six consecutive 
years, and in consideration of the Maskinonge 
Steamship Company Limited, having consented 
to this, the Dominion Coal Company Limited, 
agree to vary the conditions of the charter- 
party in the following respects (inter alia) : 
(a) Hire money shall be paid at the rate of 
24871. 10s. per month.” Such are the agree- 
ments. 

The broad facts, as they call for present 
statement, are these: The Maskinonge was 
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only operated under the charter-party in 1912, 
1913, and 1914. On the 27th Feb. 1915, 
the Director of Transports wrote to Messrs. 
Roberts to state that it had become necessary 
to requisition the Maskinonge under the Royal 
Proclamation of the 8rd Aug. 1914, for use on 
urgent Government service under the conditions 
of the well-known form of charter-party, 
T.99. The requisition actually operated as 
from the 22nd May 1915. It lasted till about 
the 20th Sept. 1915. For this period, about 
four months, the amount payable by the 
plaintiffs to the defendants under their charter- 
party would be about 6000/. The amount 
actually paid by the Government to the 
defendants under the Admiralty rate of hire 
was about 10,500/. The plaintiffs claim the 
difference, about 45007., from the defendants. 
During the above four months of requisition 
the plaintiffs did not in fact pay any charter- 
party hire to the defendants. So much for 
1915. 

In the year 1916 there was another requisition 
of the vessel by the like authorities under the 
like powers. The requisition operated as 
from the 9th March 1916, to the 2nd June 1916. 
The hire under the charter-party during this 
period would be about 68001. The defendants 
actually received from the Admiralty about 
78001. The difference between these two sums, 
amounting to about 5001., is claimed by the 
plaintiffs against the defendants. There is a 
further claim by the plaintiffs for interest in 
respect of the sum received by the defendants 
in 1916. This and another minor point I 
will deal with separately later on. The state- 
ment of claim, by par. 5, puts the matter in this 
way: “ During the said periods the vessel 
was under Government requisition and the 
defendants were paid by the Government hire 
for the said vessel. Such hire was in excess 
of the sum which would have been payable by 
the plaintiffs to the defendants under the 
charter-party and agreement, and the plaintiffs 
say they are entitled to be paid by the defend- 
ants in excess of such hire for the period the 
vessel should have been in their use and at their 
disposal.” Par. 6 claims from the defendants 
a return of the whole 68001. paid by the plaintiffs 
to the defendants for the requisition period of 
1916. 

The case was fully discussed before me. 
In the course of his luminous argument counsel 
for the defendants disputed the right of the 
plaintiffs to recover any part of the sums 
received by the defendants from the Govern- 
ment. This is the main point at issue. Certain 
dicta in the House of Lords in Tamplin Steam- 
ship Company v. Anglo-Mexican Petroleum 
Products Company (13 Asp. Mar. Law Cas. 467 ; 
115 L. T. Rep. 315; (1916) 2 A. C. 397) 
were challenged, together with several decisions 
of the King’s Bench Division. It will be 
necessary briefly to consider those dicta and 
decisions with respect to the right of the 
plaintiffs to recover. It is also necessary to 
consider the ratio upon which they rest in 
order to test the plaintiffs’ claim to interest 
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and to decide one or two other minor points 


in the case. 

Are the plaintiffs entitled to recover excess 
over charter hire ; and if yes, upon what legal 
ground? In view of counsel’s able argument, 
I confess my humble opinion that the legal 
position has drifted into some confusion ; yet 
there is a body of authority which the defend- 
ants have to meet. Some broad features 
may be noticed in analysing the legal questions. 
For the 1915 requisition period, as I said, the 
plaintiffs paid no hire at all. Two reasons 
existed for this—first, the legal effect. of requisi- 
tion was uncertain; and secondly, the defendants 
were naturally not anxious to demand hire, 
inasmuch as they were getting a far larger 
rate from the Admiralty. But although the 
plaintiffs paid no hire, yet the defendants 
did not exert any power of cancellation they 
may have possessed. For the 1916 requisition 
period the plaintiffs did pay the charter-party 
hire. In view of the fact, however, that the 
charter-party continued through and after 
1915, there seems to be no importance in the 
above-mentioned distinction between the two 
periods, except that, as to the former, the 
plaintiffs give credit to the defendants for 
the hire which fell due, but was not paid. 

It is well to remember that the decision in 
Tamplin’s case (sup.) was not announced by 
the House of Lords till the 24th July 1916. 
Till that was delivered, no decision existed 
of a supreme and authoritative character as 
to the doctrine of frustration in connection 
with requisition of ships. It might well have 
been found by the House in Tamplin’s case 
(sup.) that, in view of the great change of 
circumstances created by the requisition and 
by the transformation of the tank steamer 
into a troopship, frustration had taken place. 
But the majority of the House held otherwise. 
There was no real difference of opinion as to 
the principle of law applicable, but a striking 
variation of view as to the application of the 
principle to the facts. The law of frustration 
has since been illustrated by the cases cited 
in Blackburn Bobbin Company v. Allen and 
Sons Limited (119 L. T. Rep. 215; (1918) 
2 K. B. 467), in Metropolitan Water Board v. 
Dick, Kerr, and Co. (117 L. T. Rep. 766 ; (1918) 
A. C. 119), and in Bank Line Limited v. Capel 
(14 Asp. Mar. Law Cas. 370; 120 L. T. Rep. 
129; (1919) A. C. 435). If there was no frustra- 
tion in the Tamlin case (sup.), there certainly 
was no frustration in the present case, in view 
of the very long period of the charter-party and 
the shortness of the periods of requisition. 

In view of the facts here, and inasmuch as 
all parties treated the charter-party as sub- 
sisting, no question of complete frustration 
now arises. In view of counsels able con- 
tentions, however, I desire to state that, in 
my view, there is no such thing as “ partial 
frustration” in the sense of the recognised 
“ frustration” doctrine. A contract either 
exists or it does not exist. Ifit isnot destroyed, 
it survives as a whole, and with a continuance 
of mutual rights and duties, as stated by 
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Ro r * 
Robe = J. in Dominion Coal Company v. 
Bank eed, As Lord Sumner put it in 
Law aan Limited v. Capel (14 Asp. Mar. 
agio S 220) at p. 374; 120 L. T. Rep. 129; 
the téme br 435, at p. 455), when referring to 
to he decid a the fate of a contract falls 
continuance. : “ That fate is dissolution or 
held ; » and, if the charter ought to be 
to be dissolved, it cannot be revived 


wi 

thout a new contract.” Therefore, in tl 
present case . efore, in the 
> 


of 1900 and a must treat the charter-party 
ATNI e agreement of 1915 as existent 
chines Ive at all times. It is true that 
of reall ad contained the usual restraint 
iw thevaager muse: But such a clause was also 
Cle tena er-parties in question in Tamplin’s 
iiss jude and the other decisions cited in 
$ Aa er Now, if this be so, it follows 
the oblignti by month over the contract period 
3 Peep tested on the plaintiffs of making 
contractial a payments. It was their 
charge i l meee they were bound to dis- 
ave heen they failed to do so, they could 
THO Ree ae ae as for a debt, and the owners, 
Witham could have exerted their right of 

Sah dere the ship. 4 
ratio so iat legal „position, what is the 
tófan ax sa ich the shipowners can be asked 
they, the a the charterers the moneys which 
ash = Ipowners, have received from the 
EE iE =% for a period of requisition ? It 
spring a that the requisition does not 
owner. mo -0Y act or default of the ship- 
~> arises from the exertion of extrinsic 


authority : 
; Rp aali i ; oe 
irresistible. t is imperative, Overriding, and 


Now i 
of el lin’s case (sup.), the arguments 
only ta tn. 2S is Well-known, were directed 
were notes. question of frustration. Counsel 
A question ed to, nor did they, deal with such 
the opinion tr that now before me. When 
it was found. eae House of Lords was delivered 
Loreburn that two of the majority (Lords 

and Parker) pronounced dicta of 


great i 3 
before then T upon the point not argued 
had taken pei es held that no frustration 


Mar. L rp Parker said (13 Asp. 
Rep aie aan 467, at p. 475; 115 L. T. 
Word “oyan 16) 2 A. C., at p. 428) that the 
of the 8rd er in the Royal Proclamation 
interested.” 1g. 1914, must include “ all parties 
in the Disen further said: “ It cannot 
of the chart ase mean the owners exclusive 
of the Owner aan or the charterers exclusive 
tion, and if as Z oth are entitled to compensa- 
with either se. veh compensation be not agreed 
he amount sa o ately, but with both together, 
them accord greed will be divisible between 


Interests.” & to their respective rights and 
Now thi 
us wa ` 
a Mere dictum S, Say the defendants here, 


was u upon an unarsued poi 
tered, however, by a great aie . 


venture 
pethaue ce Tespectfully to think that it 
A pon a misconception as to the 
The D t Cramary charterer’s interest. 
was not a ka rty in Tamplin’s case (sup.) 

emise. Nor is the charter-party 


in the case before me a demise. This seems 
reasonably clear from the wording of several 
clauses: (see Scrutton and MacKinnon on 
Charter-parties, 10th edit., art. 2). A requisi- 
tion is directed against the ship, not the charter- 
party. A charterer, if there be no demise, 
has no property in the ship ; nor has he even 
possession—see per Scrutton, L.J. in Elliott 
Steam Tug Company v. Shipping Controller 
(15 Asp. Mar. Law Cas. 78; 126 L. T. Rep. 
158; (1922) 1 K. B. 127). Most clearly 
was this point put by Bailhache, J., in the 
very recent case of Federated Coal and 
Shipping Company v. The King (15 Asp. 
Mar. Law Cas. 604; 127 L. T. Rep. 303; 
(1922) 2 K. B. 42). I need not read the words 
of his judgment. There is no definition of 
the word “ owners ” in the Proclamation of 
Aug. 1914, nor anything to show that it includes 
time charterers, or, for example, bills of lading 
holders or the like. I observe that Lord 
Parker does not expressly say that the ship- 
owner is to be a trustee for the charterer and 
himself of any requisition moneys he may 
receive. The matter was put in somewhat 
different fashion by Lord Loreburn in Tamplin’s 
case (13 Asp. Mar. Law Cas. 467, at p. 468; 
115 L. T. Rep. 315; (1916) 2 A. C., at 
p. 405). He said: ‘‘ The owner will continue 
to receive the freight he bargained for so long 
as the contract entitles him to it, and if, during 
the time for which the charterer is entitled to 
the use of the ship, the owner received from the 
Government any sums of money for the use 
of her, he will be accountable to the charterer. 
Should the upshot of it all be loss to either 
party—and I do not suppose it will be so— 
then each will lose according as the action of 
the Crown has deprived either of the benefit 
he would otherwise have derived from the 
contract.” 

Counsel for thedefendants contends that these 
dicta are erroneous, both in ratio and substance. 
I feel, as already indicated, that the ratio of 
Lord Parker is open to question. The dictum 
of Lord Loreburn, however, rests, I think, 
on a broader basis. It is certainly equitable 
in result. It would be curious and regrettable 
if the law allowed an owner to take and keep 
the whole hire from the charterer, and also 
the whoie requisition money from the Govern- 
ment. Common law principles are wide. 
They can be applied to many unforeseen 
circumstances. They are now imbued with the 
principles of equity. The action for money 
had and received is still a living, and, I think, 
pliable, form of claim, though it is interesting 
to compare pp. 70 and 71 of the third edition 
of Leake on Contracts with pp. 55 and 56 of the 
sixth edition. In view, however, of many 
passages in the opinion of the House of Lords 
in Sinclair v. Brougham (111 L. T. Rep. 1; 
(1914) A. C. 898), and in spite of the criticism 
of Lord Sumner in that case, I still believe 
that the action for money had and received is 
one which, as Lord Mansfield foresaw, must be 
applied to many new and unanticipated sets 
of facts. It is a useful, just, and flexible form 
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of claim. I believe that it lay at the root of 
the observations of Lord Loreburn and Lord 
Parker in the Tamplin case (sup.). 

Quite apart from the just-mentioned dicta 
in Tamplin’s case (sup.), there is a substantial 
body of decisions which supports the plaintiffs’ 
claim in this action. It is of interest to observe 
that each of these decisions was given by 
Rowlatt, J. It is to be noted that there had 
been no appeal in any one of the cases. 

It is worthy of remark that in a case decided 
more than a year before the Tamplin decision 
(sup.), Rowlatt, J. applied the principle of 
money had and received to a case where a 
motor lorry (in which both plaintiff and 
defendant had a species of property) was 
impressed by the Government : (see British 
Berna Motor Lorries Limited v. Intertransport 
Company (31 Times L. Rep. 200). 

I now turn to the decisions since Tamplin’s 
case (sup.). In Chinese Mining and Engineering 
Company v. Sale (sup.), Rowlatt, J. held that 
the hire paid by the Admiralty for the use of 
a ship, whether more or less than the charter- 
party hire, was divisible between owner and 
charterer in proportion to their respective 
interests in the ship. The learned judge 
discussed the principle of division on grounds 
both commercial and equitable. He fully 
recognised the duty of the charterer to pay 
hire during the contract period. In London 
American Maritime Trading Company v. Rio de 
Janeiro Tramway, Light, and Power Company 
(14 Asp. Mar. Law Cas. 101; 116 L. T. Rep. 
725 ; (1917) 2 K. B. 611) the same learned judge 
applied the same principles to a novel set of 
facts. He incidentally observed (14 Asp. Mar. 
Law Cas. 101, at p. 103; 116 L. T. Rep. 725 ; 
(1917) 2 K. B. 611, at p. 615) that the “ parties 
must share the benefit or compensation accord- 
ing to their interests.” In Elliott Steam Tug 
Company v. Charles Duncan and Sons (38 Times 
L. Rep. 583) be held, on the circumstances before 
him, that the question whether the owners were 
entitled to a share of the sum received by the 
charterers for hire was a matter for a referee 
to decide. In Elliott Steam Tug Company v. 
John Payne and Co. (15 Asp. Mar. Law 
Cas. 406; 123 L. T. Rep. 619; (1920) 2 
K. B. 693, at p. 703) Rowlatt, J., said: 
“The result of the decisions as they at 
present stand appears to be that when 
during the continuance of a charter-party 
the vessel has been requisitioned by the 
Admiralty, both the charter-party hire and the 
Admiralty hire are brought into account and 
an adjustment is made between the owners 
and the charterers.” It is interesting to note 
the broad basis of the equitable adjustment 
principle in the decisions of Rowlatt, J., which 
I have cited. Apportionment, of course, is 
a familiar principle in the Chancery Division. 
Finally, I may mention the case of Dominion 
Coal Company v. Roberts (sup.), where the 
charter-party was substantially similar to the 
one now before me. There the plaintiffs asked 
for a declaration that they were entitled to such 
sums received by the defendant from the 


Government as exceeded the sums payable 
by the plaintiffs to the defendant under the 
charter. The learned judge (Rowlatt, J.) 
again followed the dictum of Lord Parker in 
the Tamplin case (sup.), and granted the 
declaration as asked. 

In view of the body of authority I have 
mentioned, embracing not merely weighty 
dicta of the House of Lords, but also express 
decisions of the King’s Bench Division which 
are untouched by appeal, I must hold that the 
plaintiffs are here entitled to recover from the 
defendants the excess of Government payments 
over charter-party hire for both 1915 and 1916. 
In my view, the dicta and decisions are right 
in their substantial result. No evidence was 
given and no point made before me that any 
special facts here existed to enable the defend- 
ants to seek a deduction from that excess by 
reason of particular loss resulting to the 
defendants from the requisition; see the 
observations of Rowlatt, J. in Chinese Mining 
and Engineering Company v. Sale (sup.). It 
was ingeniously contended by counsel for the 
defendants that, as to the 1915 requisition 
period, the plaintiffs were estopped from now 
making a claim. He relied on the propositions 
as to estoppel stated in Carr v. London and 
North-Western Railway Company (31 L. T. Rep. 
785; L. Rep. 10 C. P. 307). He pointed to 
the fact that the requisition period in 1915 
preceded the novation agreement of Oct. 1915 ; 
that the plaintiffs did not then claim excess 
hire; that E. F. and W. Roberts and the 
defendants acted on the footing that no such 
claim would be made; and that the plaintiffs 
did not put forward their claim for 1915 till 
the early part of 1921. So be it. I see, how- 
ever, no adequate ground in those circumstances 
for applying estoppel as against the plaintiffs. 
In 1915 and 1916 the legal position was, as 
all parties knew, uncertain. The charter-party 
was still running. At no time did the plaintiffs 
do anything to renounce their claim. Things 
were left for future settlement. The defendants, 
by the Oct. 1915 agreement, took over all the 
contract obligations of Roberts. There is 
no acquiescence by the plaintiffs upon any 
point which would indicate an abandonment of 
their claim. There were no laches. Even 
if laches had existed, that fact would not of 
itself be enough. In Archbold v. Scully (5 
L. T. Rep. 160 ; 9 H. L. C. 360, at p. 883), Lord 
Wensleydale said: “So far as laches is a 
defence, I take it that, where there is a Statute 
of Limitations, the objection of simple laches 
does not apply until the expiration of the time 
allowed by the statute.” See, too, Darby and 
Bosanquet on the Statutes of Limitation 
(2nd edit., p. 266). I must decide against 
the defence of estoppel. 

This leaves two other questions for decision. 
I take them separately. The first is whether 
the plaintiffs can claim any, and what, interest 
from the defendants upon the sums found due. 
Now as to the 1915 requisition period, the 
statement of claim does not ask for interest, 
nor did counsel ask for it in argument. I 
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therefore say no more as to 1915, except that, 
eii the circumstances of the case and in 
ew of the plaintiffs’ delay, I should see no 
pnd for allowing an amendment. But 
sah the 1916 requisition period, what happened 
the that, in view of the doubts existing as to 
Reon! legal position, the defendants, upon 
ee of the charter hire from the plaintiffs, 
das 1t on deposit at a bank until a definite 
‘ine Ya arrived at. Upon this sum a 
The antial amount of interest has accrued. 
claj Mode in which the plaintiffs put their 
m in the set of particulars handed to me 
ea trial is somewhat obscure. I do not 
ig to analyse them. It will suffice if I state 
Y Views as to the legal position. The figures 
i ae be adjusted. In my view, the position 
inter is: The plaintiffs cannot recover any 
oily upon the money paid by them as 
the we hire to the defendants. To this money 
3 riendants were, and are entitled under 
D , Charter, I see no ground on which the 
+p ntiffs can recover back the money to which 
ike defendants were in law entitled. It was 
ones. endants’ money, and not the plaintiffs’ 
they Y. I therefore see no ground upon which 
claim can recover any interest on it. The 
On th m my view, is based on a misconception. 
Rive aaah hand, they are entitled, as I 
iy ae » to the difference between the charter 
period. oe Government rate for the 1916 
This su his difference is, roughly, 500/. 
fon i the plaintiffs are entitled to recover 
Tk le defendants. Such sum of 500l., 
All a Was not put on deposit at the bank. 
the aie received by the defendants from 
business ernment were used by them in their 
rye Ce the usual way. Unless, therefore, 
Principle oh can recover interest upon some 
Will fait of law applicable to the 500/., they 
allow an As to this 1916 period, I should 
ny necessary amendment to the state- 

is clea aoe The plaintiffs’ claim, I think, 
on the -Imited to this excess sum of 5001. 
is often right to demand payment of interest 
perhans a matter of doubt. The law is not, 
Leake Sk clear as it used to be—compare 
eake (6th ontracts (3rd edit., p. 945) with 
authorities edit., P. 806). I do not discuss the 
that T aor cited in Leake, except, first, to say 
edition, 7 je with the statement in the third 
upon rae tts that « interest is not allowed 
Teceived + ebt implied by law from money 
Special cin the use of another unless the 
interest reumstances of the receipt render 
Payable”; and secondly, to mention 
: agent or other person be in a 
se Peor he may have to pay in- 
502 E. Re eats v. Garrick (22 L. T. Rep. 
Was applied i 5 Ch. App. 233). The principle 
of Harsan: yo the Court of Appeal in the case 
è Phra gyi Blaine (56 L. J. Q. B. 511). 
Se pe cOaty relation ” is a somewhat 

Upon the hal lere the defendants were, I think, 
of quasi-try “ ac of authority, in the position 
eXcesg lena ge a for the plaintiffs of the 5001. 
stances too: 0k that I ought, in the circum- 
> give the plaintiffs 5 per cent. interest 


on that sum as from the end of 1916. Such 
an allowance for interest, moreover, is, I think, 
properly to be made upon any equitable 
apportionment of the respective rights of the 
parties. 

The final question arises on clause 6 of the 
charter-party. Under that clause the charterers 
have to pay hire monthly in advance at New 
York to the agents of the owners. Under the 
bargain between owners and agents the agents 
were entitled to 44 per cent. commission upon 
it. The defendants now claim that they are 
entitled to credit for that sum as against the 
plaintiffs. In my opinion, this contention 
is wrong. The arrangement between the 
defendants and their agents did not concern 
the plaintiffs. If, as I have held, the defendants 
were entitled to the charter hire, they must 
bear the burden of their agents’ rights. To 
hold otherwise would give the defendants 
a greater net sum during the requisition period 
in respect of a charter hire than they would 
have received if there had been no requisition 
at all. I therefore hold that the defendants 
are not entitled to credit for the 4} per cent. 
commission of their agents. 

These are all the points which call for 
decision. I regret the length of this opinion, 
but in view of the importance of the defendants’ 
contention, and of the convenience of having 
the relevant decisions brought together in 
one judgment, I deemed it proper to deal 
somewhat fully with the matter. The figures 
can be adjusted by counsel, or by the parties. 
There will be liberty to apply in case of difficulty. 
Judgment will be for the plaintiffs for the 
amount found due. 


Judgment for the plaintiffs. 


Solicitors for the plaintiffs, William A. 
Crump and Son. 

Solicitors for the defendants. Ince, Colt, Ince, 
and Roscoe, for Weightman, Pedder, and Co., 


Liverpool. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 


Feb. 21 and April 6, 1922. 
(Before Sir Henry Duker, P.) 
Tue Joannis Varis (No. 2). (a) 


Collision — Damages — Arrest under foreign 
qurisdiction—Bail—-Agreement for bail in sum 
equal to value of the steamer—Damages exceed- 
ing such amount—Limitation of liability— 
Interest on damages—Costs—Claim for such 
interest and costs—Re-arrest of steamer— 
Seizure of ship by sheriff—Writ of fi. fa.— 
Order XLII., rr. 3, 16—Merchant Shipping 
Act 1894 (57 & 58 Vict. c. 60), s. 508. 


In order to prevent the arrest of their steamer 
in a collision action, owners agreed to give 
bail in a certain sum or the value of the 


<a) Reported by GEOFFREY HUTCHINSON, Esq., Barrister- 
at-Law. 
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steamer, whichever should prove the less. 
By the law of the port in which the steamer 
then was the liability of her owners was 
limited to the value of the ship. Bail was 
eventually given in the sum named in the 
agreement, and it was further agreed that the 
question of blame for the collision should be 
decided in England by the Admiralty Court. 
At the trial the Admiralty Court apportioned 
liability, but the Court of Appeal held the steamer 
alone to blame. The House of Lords affirmed 
their decision. The amount of the damages 
for which the steamer was held liable then 
exceeded the amount for which bail had been 
given. It was admitted that by reason of the 
terms of the agreement the bail exhausted the 
liability of the owners for damages ; but the 
other parties to the agreement (the owners 
of the innocent steamer and her cargo) claimed 
interest on damages, costs, and interest on 
costs in excess of the amount of the bail, and 
threatened proceedings against the steamer 
when she came again within the jurisdiction, 
either by re-arrest by the marshal, or by seizure 
by the sheriff under a writ of fi. fa. 


Held (i.) that the intention of the agreement being 
to limit the liability of the owners of the steamer 
for damages, their liability for damages was 
limited to the amount of the bail; (ii.) that 
costs and interests on damages being matters 
outside the scope of the agreement might be 
proceeded for in addition to the amount of the 
bail ; (iii.) that such interest at the rate of 4 per 
cent. ran from the date of the decision of the 
Court of Appeal until their decision was 
affirmed by the House of Lords, since the owners, 
by their appeal, had prolonged the litigation 
by this period ; (iv.) the appropriate procedure 
for recovering costs and interest was not re- 
arrest by the marshal, but seizure of the vessel 
by the sheriff under a writ of fi. fa. 


Motion arising out of an action by the owners 
of the British steamer Worsley Hall and her 
cargo against the owners of the Greek steamer 
Joannis Vatis. In Aug. 1917, the vessels 
were in collision in the Mediterranean. After 
the collision both ships put into Bizerta, 
where they were under the jurisdiction of 
French courts. The owners of each vessel 
threatened to arrest the other, and it was 
finally agreed that bail should be given for 
each ship in a sum of 100,000/. or the value 
of the vessel, whichever should prove to be the 
less when a valuation of the steamers could be 
made, and that the question of liability should 
be determined by the English Admiralty Court. 
Bail was given in respect of the Joannis Vatis 
for 100,000}. Under the law of France the 
value of the steamer at the conclusion of the 
voyage is the limit of the liability of her owners. 

At the trial in the Admiralty Court the 
Joannis Vatis was found one-third to blame, 
but this decision was varied by the Court of 
Appeal, who held her alone to blame. The 
decision of the Court of Appeal was affirmed 
by the House of Lords. The judgment of 
the Court of Appeal was dated the 13th Feb. 
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1919 and that of the House of Lords the 
19th Dec. 1919. 

At the reference, disputes arose between 
the owners of the Worsley Hall and some 
of the’ underwriters on her cargo in which the 
defendants were not concerned and took no part: 
(see The Joannis Vatis, 126 L. T. Rep. 718 ; 
(1922) P. 92). Claims were ultimately proved 
amounting to 146,0007. in respect of damages. 
No part of the costs, and no interest on damages 
or on costs were paid by the defendants, who 
considered that their liabilities were confined 
to the sum in which they had given bail, i.e., 
100,000}. When the Joannis Vatis again 
came within the jurisdiction the plaintiffs 
threatened to re-arrest her in respect of their 
unpaid costs and interest, and obtained bail, 
under protest, for 15,6061. 

The plaintiffs moved for a declaration that 
(i.) the defendants were liable to pay to them 
(a) the amount of the plaintiffs’ taxed costs 
of the action, including the costs of appeals 
in the action and of the reference to assess 
the amounts of the plaintiffs’ damages, and the 
costs of the present motion, and (b) interest 
at the rate of 5 per cent. per annum on the 
amount of the said damages ascertained and 
recoverable by the plaintiffs from the date 
of the said damages or assessment to the date 
of payment; (ii.) that the defendants were 
liable to pay to them sums by way of costs 
and interest in addition to the sum of 100,0001., 
being the amount of the bail provided in the 
action ; (iii.) that the Joannis Vatis, then 
situated within the jurisdiction of the courts, 
was amenable to seizure and arrest under the 
appropriate process issuing from the court for 
the purpose of enforcing payment of the sums 
for costs and interest. 


Butler Aspinall, K.C. and A. T. Bucknill for 
the plaintiffs.—If there had been no agreement 
the plaintiffs would have been entitled to 
proceed in personam for the balance of the 
damages due to them : 


The Gemma, 8 Asp. Mar. Law Cas. 585 ; 
81 L. T. Rep. 379 ; (1899) P. 285 ; 
The Dictator, 7 Asp. Mar. Law Cas. 251 ; 
67 L. T. Rep. 563 ; (1892) P. 304; 
The Dupleix, 12 Asp. Mar. Law Cas. 122; 
106 L. T. Rep. 347 ; (1912) P. 8. 
See also Williams and Bruce, Admiralty Practice, 
8rd edit., p. 305, where the view of Bruce, J. 
is expressed. Bail was given, and the plaintiffs 
had, therefore, no maritime lien, since the bail 
superseded the maritime lien which they once 
had. Although any claim for damages in 
excess of 100,0007. is precluded by the terms 
of the agreement, the plaintiffs are not pre- 
vented from maintaining claims for interest 
on damages, costs, and interest on costs, 
since these are matters outside the scope of 
the agreement. The facts here are comparable 
with : 
The Freedom, 1 Asp. Mar. Law Cas. 186; 
25 L. T. Rep. 392; L. Rep. 3 A. & E. 
495 ; 
The Temiscouata, 2 Spinks, 208 ; 
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to maintain against the defendant in an action, 
in addition to his claims in rem, claims in 
personam. 

The plaintiffs brought their action as owners 
of an English steamship, the Worsley Hall, 
and the cargo which was laden in her on a 
voyage in the Mediterranean in Aug. 1917, 
in course of which she came into collision 
with the Joannis Vatis, a Greek steamship 
whose owners under the usual collective 
description were made defendants in the action. 
The action was brought in this jurisdiction as 
the result of correspondence between the 
solicitors for the parties carried on while both 
ships were within the jurisdiction of French 
courts in the port of Bizerta. Each party 
was threatening arrest of the ship of the other ; 
and there was controversy as to the power 
of the plaintiffs to arrest the Joannis Vatis, 
the limits of the liability for damage, and the 
amount for which bail might be exacted. In 
the event the parties agreed upon-——to quote 
the words they themselves used: “ The ex- 
change of unconditional undertakings for bail 
up to 100,000}. provided that if the present 
value of either steamer upon valuation by 
approved valuer be less than above amount, 
the bail for such steamer shall be the amount 
of such valuation.” 

The reference to unconditional undertakings 
arose out of a dispute as to whether the Joannis 
Vatis, as a requisitioned ship, was subject to 
arrest. The agreement as to amount and 
reservation of a right to reduce the bail from 
the named maximum to the amount of ascer- 
tained values was, no doubt, referable to the 
fact that at Bizerta the actual values of the 
vessels would have determined the amount of 
the bail security possible to be enforced. No 
valuation appears to have been made by 
either party. It was a condition of the agree- 
ment as to bail that the liabilities of the parties 
should be determined here. The plaintiffs, 
the owners of the Worsley Hall and her cargo, 
accordingly issued their writ in this court in 
the usual form and against the defendants 
under the usual style in an action in rem. 
The defendants so impleaded duly appeared, 
and the litigation proceeded upon claim and 
counter-claim on the ordinary footing of pro- 
ceedings in an action in rem. In proper 
course, the defendants provided a bail bond 
whereby the bondsmen consented that: “If 
the defendants, the owners of the Joannis Vatis, 
shall not pay what may be adjudged against 
them in the said action, with costs, execution 
may issue forth against us, our heirs, executors, 
and administrators, goods and chattels, for a 
sum not exceeding one hundred thousand 
pounds.” 

At the trial of the action on the 25th Oct. 
1918, both parties were held to blame; and 
there was the usual reference as to damages 
with no order as to costs. On appeal the 
plaintiffs were successful. On the 18th Feb. 
1919, the Court of Appeal pronounced the 
collision to have been occasioned solely by 
fault or default on the part of the Joannis 
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Vatis, and for the plaintiffs’ claim for damages 
in consequence thereof, condemned the defend- 
ants in the said damages and in costs as well in 
the court below as on the appeal, and referred 
the damage to the registrar, assisted by 
merchants to assess the amount thereof. In 
the House of Lords on the 19th Dec. 1919, the 
judgment of the Court of Appeal was affirmed 
with costs. 

Pending the reference it apparently became 
known to the defendants’ advisers that the 
claims in respect of the Worsley Hall and her 
cargo exceeded the 100,000/. secured by the 
defendants’ bail. The defendants accordingly 
took no part in the proceedings before the 
registrar and merchants. The damages were 
there ascertained at 146,953/. The 100,000/. 
secured by bail the defendants have paid. 
They have not paid the costs in this Court and 
the Court of Appeal. The plaintiffs at the 
hearing before me intimated that they do 
not claim as damages more than the 100,0007. 
they have received. They claim, however, 
a sum for interest on their judgment debt, 
costs and interest on costs; and they have 
estimated the total claims at between 15,0001. 
and 16,0001. 

On the 25th Jan. 1922, the Joannis Vatis was 


about to come within the jurisdiction, and | 


the plaintiffs notified defendants that in 
default of an undertaking by them to pay 
the unpaid costs of the cause the plaintiffs 
would arrest the vessel on her arrival in an 
English port. The defendants under protest 
undertook to find sureties for 25001. in respect 
of any liability of theirs for the costs. he 


plaintiffs then gave further notice of their | 
claim for interest, and stated that they would | 


issue execution for 


such interest unless the | 


defendants should forthwith furnish security | 


for the same. The plaintiffs’ solicitors added 
this : “ Our principals wish us to point out that 
they are in a position to issue execution for 
the damages remaining unpaid : but they agree 
that your clients should be entitled to limit 
liability upon payment of 100,000/. with 


interest at five per cent. from the date of the | 


collision.” 


Bail for 15,606 was provided by the defend- į 


ants “under protest and without prejudice 
to all questions.” The plaintiffs’ contention 
before me was that the judgment recovered 
by them ought to be enforced by any process 


of execution which is at the disposai of the court, | 
and that arrest and sale under the jurisdiction | 


in Admiralty and seizure and sale by the 
sheriff are complemental means of recovering 
payment of the debt established by the decree. 

The right to issue new process of execution 
after complete realisation of the res in an 
action in rem was based in the main upon the 


judgments in this court in The Freedom (1 |; 


-\sp. Mar. Law Cas. 186; 24 L. T. Rep. 452; 
3 P. C. 594), and in The Dictator (7 Asp. Mar. 


Law Cas. 251 ; 67 L. T. Rep. 563) ; (1892) P. 304), į 


and in the Court of Appeal in Tke Gemma 


(1899) P. 285). Reliance was also placed on 


| 
| 
| 
| 


| 
| 


the judgment of Sir Samuel Evans in The 
Dupleix (12 Asp. Mar. Law Cas. 122; 106 L.T. 
Rep. 347 ; (1912) P. 8), where the principles 
laid down in The Gemma were applied to a case 
closely resembling the present. Counsel for 
the defendants disputed the applicability in 
this case of the decisions I have mentioned 
and claimed to treat some important passages 
in the judgments as not being of binding 
authority. They adoptcd an argument from a 
standard work on Admiralty practice, Williams 
and Bruce’s Admiralty Practice, 3rd edit., pp. 304 
—805, in terms which IĮ will cite therefrom: 
“ An appearance in an action in rem which 
admittedly is entered to prevent judgment 
being given in the absence of the defendant 
does not alter the nature of the action or enlarge 
the relief to which the plaintiff would be 
entitled if there had been no appearance ; 
and any dicta to the contrary in the case of 
The Gemma (sup.), where the actual decision 
was merely that the registrar’s report in the 
action—confirmed by the Admiralty Division 
without objection—was conclusive as to the 
amount for which an execution could be levied, 
are not such as to preclude the defendant in 
an action in rem, where bail has been given 
in the full value of the property proceeded 
against, from obtaining a reduction of the 
damages claimed in the action to the amount 
of the bail and costs, provided proper applica- 
tion be made either at the reference : 
before the registrar, or to the court on objection 
to the registrar’s report.” 

The opinion set forth in the passage I have 
cited, assuming it to be that of Sir Gainford 
Bruce, a learned judge who was very con- 
versant with the jurisdiction in Admiralty, 
commands, as of course, my respectful attention 
and I have taken it into account in considering 
the judgment which it purports to explain or 
define. 

The first answer of the defendants to the 
claim of the plaintiffs was founded on the 
agrecment of the parties as to bail. The limit 
of the liability of the defendants under French 
law being the value of their vessel, and the 
English statutory limit a less sum, the defend- 
ants contended that in its true effect the agree- 
ment before action precluded the plaintiffs 
from any larger claim than for 100,000/. This 
sum, they urged, was not only the sole subject 
of a contest in which no additional claim could 
be introduced; it was also the equivalent 
of a fund paid into court under decree in an 
action for limitation of liability. 

In the correspondence from which the 
agreement between the parties is to be deduced, 
neither party proposed in express terms a 
limitation of liability which should operate 
generally, though the defendants’ solicitors 
wrote with regard to the proposed amount of 
bail “ We think the tigure should cover either 
side’s claim.” The plaintiffs apparently were 
not aware at the outset that all claims of cargo 


! owners were included in this action; and it 
(8 Asp. Mar. Law Cas. 585 ; 86 L. T. Rep. 379 ; | 


seems that until a late period both sides thought 
the total claims against the Joannis Vatis 
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of action. The bail represents the ship; 
and when a ship is once released upon bail, 
she is altogether released from that action.” 
Read as a declaration of principle, these 
observations of Dr. Lushington in The Kalama- 
zoo (sup.) appear to support the contentions 
of the defendants. 

To appreciate their true significance it is 
necessary, however, to see what must have 
happened in 1851 in the case of The Kalamazoo 
(sup.) before the then plaintiffs could be said to 
have exhausted the legal remedies. An action in 
rem carried to its conclusion did not preclude 
a subsequent action in personam, and a previous 
action in personam with judgment and execution 
would not have precluded a subsequent action 
in rem. For the latter proposition The John 
and Mary (Swa. 471), and The Bengal (Swa. 468) 
are authorities, both being decisions of Dr. 
Lushington. The former proposition is made 
good by the decision of the Court of Common 
Pleas in Nelson v. Couch; 33 Law Jour. C. P. 
46), that an Admiralty action in rem is no 
bar to a subsequent action in personam 
for the same cause, unless the proceeds of 
the vessel and freight are at least equal to 
the amount of the damage suffered. Sir James 
Shaw Willes said with regard to a case like 
The Kalamazoo (sup.): “ I think the rule of the 
Admiralty Court depends on forms 
peculiar to that court and not upon any 
principle of law which prevents a man recovering 
from the owner personally the excess of damage 
which the ship is insufficient to pay.” 

The judgment of the Privy Council in Yoe v. 
Tatem ; The Orient (1 Asp. Mar. Law Cas. 108; 
24 L. T. Rep. 918; L. Rep. 3 P. C. 696), is 
an illustration of the principle laid down in the 
three cases I have last cited. 

The authorities to which I have referred 
show that as between persons subject to the 
jurisdiction of the English courts claims such 
as are now in question would, before the 
Judicature Acts, have been enforceable by 
successive actions in rem and in personam. 
Since the Judicature Acts, these cumulative 
rights are enforceable in the High Court of 
Justice in one action. This I take to be a 
principal ground of the decision in The Gemma 
(sup.). The objection is made that the 
defendants, brought into the jurisdiction only 
by proceedings in rem, cannot, with due regard 
to their rights as subjects of a foreign state, 
be made amenable in what has become sub- 
stantially a second action. The Gemma (sup.) 
and The Dupleix (sup.) are authorities to the 
contrary. In The Gemma (sup.), foreign owners 
of a foreign ship were, under like circumstances, 
held in an action like the present, where the 
ship had been bailed in its full value, liable 
to process of execution in respect of the amount 
by which the judgment recovered in the action 
exceeded the amount of the bail. As to any 
alleged hardship upon foreign defendants, there 
is less pretence for complaint here than there 

in the ease of The Gemma (sup.). Before 
aétion the parties in this case agreed that the 


E -eontest between them should be decided in 
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this court. I will only add that if any just 
ground existed for exempting the defendants 
from the jurisdiction, or for applying any 
exceptional rule of law in their favour, they 
might have appeared under protest and argued 
the question of jurisdiction, or have pleaded 
in the action every defence on which it is said 
they are entitled to rely. 

I must proceed to determine what sums 
are due and unpaid under the plaintiffs’ judg- 
ment, and what process of execution is available 
to the plaintiffs. The claim of the plaintiffs 
for interest on their judgment debt, as it was 
pressed, is for 5 per cent. on 100,0001. since the 
date of the judgment in the Court of Appeal, 
which date it bears. Under the ordinary 
practice of the High Court a judgment debt 
carries interest from its date at 4 per cent. 
(1 & 2 Vict. c. 110. R. S. C., Order XLII., 
r. 16). That the plaintiffs’ damages had to 
be assessed before the judgment could be 
completed by the court’s confirmation of the 
assessment might—but I do not pause to deter- 
mine whether it would—have been immaterial 
in an action in the King’s Bench Division. 

Here two special matters are to be considered. 
In this jurisdiction a rule exists with regard 
to interest upon damages which is well estab- 
lished and proper to be taken into account. 
The registrar and merchants include, in their 
computation of damage by collision, interest 
upon the items of claim from the time of accrual 
of the damage until the date of the assessment. 
This practice was discussed and confirmed in 
The Kong Magnus (6 Asp. Mar. Law Cas. 583 ; 
63 L. T. Rep. 715; (1891) P. 223), and is in 
conformity with what was said long since by 
Lord Stowell in The Dundee (2 Hagg. 187). 
The sum so calculated is given, not as interest 
on a debt, but as part of the damages. During 
recent years interest as damages has been 
reckoned in this way at 5 per cent., which 
perhaps explains the plaintiffs’ use of a 5 per 
cent. rate in their claim. Not only is this 
practice material for consideration as to the 
date from which interest can be held to run. 
It is necessary to remember also that—as the 
plaintiffs concede—the damages payable by the 
defendants are limited to 100,0007. Interest 
upon items of damage down to the assessment 
of the loss would have been recovered out of 
this amount if the total claims had not exceeded 
100,000}. It is really a claim for damages. 
There was no allegation of defendants’ default 
of payment of 100,000/. after that sum had been 
found to be due; and I have come to the 
conclusion that the only time in respect of 
which interest can properly be awarded is the 
period between the judgment of the Court of 
Appeal—the 13th Feb. 1919—and the judgment 
of the House of Lords—the 19th Dec. 1919. 
The defendants by their appeal to the House of 
Lords postponed the settlement of the claims 
of the plaintiffs by 309 days; and they must 
pay interest on 100,000/. at 4 per cent. for 
that time, 38861. 6s. 

The claim of the plaintiffs to recover the 
costs of their action and interest thereon, 
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in addition to the amount for which bail 
was given, was admitted, in the argument of 
the case for the defendants, to stand on a 
different footing from the claim to recover 
interest upon the amount of the award in 
respect of damages. Having regard to the 
state of the authorities, some such admission 
was inevitable. The case of The Dundee (sup.) 
raised questions of the allowance of claims 
for interest on damages, cost, and interest on 
costs, in a damage action, where the statute 
of limitation 53 Geo. 3, c, 159 was applied, 
and the sums in question were outside the 
statutory limit and the amount of the bail. 
Lord Stowell held the plaintiff to be entitled 
to recover under both heads. “ Beyond the 
limited liability,’ he said, “the claimant is 
entitled to remuneration for the costs to which 
he is driven to recover his loss.” and he added 
that the statute would otherwise be chargeable 
with gross injustice, and the immunity of the 
defendant ‘‘ would encourage unjust and 
persevering litigation.” The Court of Queen’s 
Bench in Ez parte Rayne (1 Q. B. 982), decided 
in prohibition that, beyond the limit of liability 
provided by the statute, a defendant held liable 
for damages in a damage action in the Court 
of Admiralty might properly be monished 
to pay the costs, notwithstanding that he had 
been brought within the jurisdiction only 
by the arrest of his ship. In The Volant 
(1 Wm. Rob. 383) and in 1863 in T'he Europa 
(Bro. & Lush. 89), Dr. Lushington applied 
the same rule ; and in The Freedom (ubi sup.), 
Sir Robert Phillimore said that the Court of 
Admiralty could always issue a monition for 
the payment of costs which have exceeded 
the amount in which the suit was insti- 
tuted, and that he thought in that case that 
under the old law, “if necessary the court 
would have ordered the re-arrest of the ship” 
for the payment of the costs. Without con- 
sidering whether the last observation I have 
cited is to be explained by the fact that The 
Diciator (sup.) was a case of a ship which 
had been bailed for less than her full value, 
it is enough to say that under the Admiralty 
practice before the Judicature Acts, defendants 
in rem were liable personally for unpaid costs 
after the full value of the res had been recovered 
by the plaintiff. So also at the present time 
they are liable for costs in addition to the full 
amount payable for damages by collision 
under the limitation enacted in the Merchant 
Shipping Act 1894, s. 503. 

As to the costs of the reference to the registrar 
and merchants to assess the plaintiffs’ damages, 
the defendants took no part in the proceedings ; 
and the only matters contested were those 
which arose between the plaintiff shipowners 
and the plaintiff cargo owners. The plaintiffs 
cannot recover their costs of this contest, but 
are, I think, entitled to be paid such costs 
as are payable by defendants in damage 
actions where the amount of the plaintiffs’ 
claim is not disputed. Under the Rules of 
the Supreme Court, the sums due by the 
defendants for costs due and unpaid bear 
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Nov. 14, 1921, March 1, and June 15, 1922. 
(Before HILE, J.) 
THE BYZANTION (a) 


Mortgage Agreement — Unregistered mortgage 
—Agreement to treat mortgage “as if the 
ship had been registered in England by a 
statutory morigage °’ —Jurisdiction—Construc- 
tion of the Agreement—Position of interveners 
—Admiralty Couri Act 1840 (3 & 4 Viet. 
c. 35), s. 3; Admiralty Court Act 1861 
(24 Vict. c. 10), s. 11. 


The Admiralty Court has jurisdiction under 
sect. 3 of the Admiralty Court Act 1840 to take 
cognisance of mortgage claims relating to a ship 
if the ship or proceeds are under arrest of the 
court at the time when the proceedings are 
instituted, notwithstanding that the mortgage 
is not a legal mortgage. 


A party who intervenes in, and defends an action 
in rem cannot set up defences which the owners 
of the ship could not have set up had they 
appeared and defended. 

By a morigage agreement the owners of a Greek 
steamer agreed ‘‘ that the mortgagees (British 
subjects) as far as the law allows shall, in 
addition to the benefits conferred by the Greek 
mortgage and mortgage agreement, be entitled 
to enforce the Greek mortgage and mortgage 
agreement in the English Courts in a similar 
manner as in the Greek Courts, and so long as 
the said vessel is within the jurisdiction of the 
English Courts the security shall, so far as the 
morigagees desire, be dealt with in precisely 
the same way as if the ship had been registered 
in England by a statutory mortgage with a 
collateral morigage agreement containing the 
same terms and conditions as those contained 
in the mortgage and these presents.” The 
steamer was never registered in Greece, and the 
owners were therefore unable by the law of 
Greece to register the morigage. At Hull she 
was arrested and judgment and an order 
for sale recovered against her in a necessaries 
suit by a firm of ship repairers. The mort- 
gagees then began an action, in which no 
appearance was entered by the owners, 
but an appearance was entered by the ship 
repairers as interveners. It appeared that 
by the law of Greece an unregistered morigage 
is invalid. 

Held that if the plaintiffs had a mortgage, the 
court had jurisdiction to entertain the suit. 

Held, further, that, notwithstanding the invalidity 
of the mortgage, the mortgage agreement must 
be consirued as giving the plaintiffs as against 
the owners of the steamer the same rights as if 
the steamer was registered in England and 
there was a registered statutory morigage upon 
it, whenever it was within the jurisdiction. 
The plaintiffs enjoyed the same rights against 
the interveners although the interveners were 
not parties to the agreement, since the position 
of an intervener is, as to his defence, the same 


(a) Reported by Coari Hourcuinson, Esq., Barrister- 
at-Law. 


20 ASPINALL’S MARITIME LAW CASES. 


ADM.] 


as that of an owner who appears under protest, 
and the intervener cannot therefore set up 
defences which the owner could not set up. 
The intervention therefore failed. 


ACTION OF MORTGAGE. 

The plaintiffs were the Graham Joint Stock 
Shipping Company of Glasgow, who claimed to 
be mortgagees of the Greek steamer Byzantion, 
and asked for judgment pronouncing for the 
validity of their mortgage. No appearance was 
entered by the owners of the Byzantion, but 
an appearance was entered by the Hull Central 
Dry Dock Company, who had previously 
obtained judgment in a necessaries suit in 
which the Byzantion had been sold, and who 
now contested the validity of the plaintiffs’ 
mortgage. 

Raeburn, K.C. and G. P. Langton for the 
plaintiffs. 

Dunlop, K.C. and J. R. Ellis Cunliffe for the 
interveners. 


The facts and arguments of counsel suffi- 
ciently appear from the judgment. 


The Admiralty Court Act 1840 (3 & 4 Vict.” 


c. 65), s. 3, provides : 


Whenever any ship or vessel shall be under arrest 
by process issuing from the said High Court of 
Admiralty, or the proceeds of any ship or vessel 
having been so arrested shall have been brought 
into and be in the registry of the said court, in 
either such case the said court shall have full 
jurisdiction to take cognisance of all claims and 
causes of action of any person in respect of any 
mortgage of such ship or vessel and to decide any 
suit instituted by any such person in respect of any 
such claims or causes of action respectively. 


The Admiralty Court Act 1861 (24 Vict. e. 10) 
provides by sect. 11: 


The High Court of Admiralty shall have juris- 
diction over any claim in respect of any mortgage 
duly registered according to the provisions of the 
Merchant Shipping Act 1854 whether the ship or 
the proceeds thereof be under arrest of the said 
Sagal Cur. adv. vult. 

June 15.—Hi11, J. :—The plaintiffs in this 
action are the Graham Joint Stock Shipping 
Company Limited, of Glasgow. The defendants 
are the owners of the steamship Byzantion. 
The owners are in fact a Mr. Mango, a Greek 
subject, who carried on business in London. 
The action was begun by writ in rem dated the 
22nd July 1921, served on the Byzantion in 
Alexandra Dock at Hull on the 28rd July 1921. 
The Byzantion was at the time of service under 
arrest of this court in an action (Folio 218, 1921, 
No. 886), in which the plaintiffs were the Hull 
Central Dry Dock Company Limited. No 
appearance was entered to Folio 218 and in 
that action the Hull Central Dry Dock Company 
Limited, claiming in respect of repairs, re- 
covered judgment and an Order for sale; a 
reference has been held, and the report made 
on the 25th July 1921 was confirmed on the 
29th July 1921. Under that judgment there is 
due to the Hull Central Dry Dock Company 
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Limited £22,000 and interest and costs. In 
the present action (Folio 523), no appearance 
was entered by the owners. The Hull Central 
Dry Dock Company Limited on the 10th Oct. 
1921 entered an appearance as interveners. On 
the same day the plaintiffs, the Graham Joint 
Stock Shipping Company Limited, filed their 
statement of claim and notice of motion for 
judgment by default. In their statement of 
claim they allege that they are mortgagees 
under a mortgage to secure account current 
dated the 17th Sept. 1919, and a mortgage 
agreement dated the 30th July 1919, and they 
allege that there is presently owing to them 
as mortgagees a sum in excess of £105,000. The 
following facts have been proved or admitted. 
The Byzantion was formerly a British ship, the 
Calonne, belonging to the Esquimaux Steam- 
ship Company Limited of London. On the 
80th July 1919 an agreement was entered into 
between the Graham Company and Mr. Mango 
for a loan by the Graham Company to Mr. 
Mango upon mortgage of a ship therein des- 
cribed as “the Byzantion (formerly Calonne) 
registered at Piræus in the Kingdom of Greece.” 
On the same date, Mr. Mango, by a separate 
document, guaranteed what he had already 
undertaken in the agreement, repayment of the 
instalments referred to in the agreement and 
due performance and observance of all the 
covenants, agreements, and stipulations on the 
part of the owner therein contained. The pur- 
pose of the loan was to enable Mr. Mango to 
purchase the ship. 

On the 17th Sept. 1919 a bill of sale was 
executed by the Esquimaux Steamship Com- 
pany Limited to Mr. Mango on the steamship 
Calonne to be renamed Byzantion. On the same 
date a mortgage in the form of the Merchant 
Shipping Act mortgage to secure account cur- 
rent and expressed to be of the Byzantion 
formerly steamship Calonne was executed by 
Mr. Mango to the Graham Company. It recited , 
the agreement of the 30th Sept. 1919. The 
mortgage to secure account current and the 
agreement of the 30th Sept. 1919 were executed 
or acknowledged before a notary public and 
bear his note upon them. On the 22nd Sept. 
1919 the Registrar of Shipping, London, 
entered on the register of the ship: “ Registry 
closed 22nd Sept. 1919, vessel sold to foreigners 
(Greek subjects).” The bill of sale and the 
mortgage in statutory form each bear an 
indorsement by the Greek Consul General dated 
17th Sept. 1919. In translation these indorse- 
ments contain the following : on the bill of sale 
“ Seen the present bill of sale of the steamship 
Byzantion to be registered in Piræus . . . 
and on which there is a mortgage in favour of 
the Graham Joint Stock Shipping Company in 
accordance with mortgage in England 
£135,000,” and on the mortgage ‘‘ Seen the 
present documents of granting a first mortgage 
for £135,000 by Mr. J. A. Mango to the Graham 
Joint Stock Shipping Company.” The agree- 
ment of the 30th July 1919 provides for a loan 
upon “ a first mortgage under the law of Greece 
and bearing date the 17th Sept. 1919 on the 
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mortgage. The interveners contend that the 
documents put forward by the Graham Com- 
pany have no validity as a mortgage. Sect. 3 
is not confined to legal mortgages. But the 
interveners say that the documents have no 
validity as a mortgage at all, for they say that 
by Greek law no mortgage can be enforced or 
give any right in rem until it is registered in the 
register at the ship’s port of registry. The 
Graham Company contend that in the cir- 
cumstances of this case the mortgage, though 
unregistered, is enforceable, and they further 
contend that the effect of clause 15 of the 
mortgage agreement is that the mortgage and 
mortgage agreement are at their option to be 
construed according to English law, the ship 
being at the date of writ and arrest within the 
jurisdiction of the English courts, and they are 
entitled to enforce a mortgage as if the ship and 
the mortgage were registered in England. I 
will consider these points in order. 

(1) Apart from the special agreement, the 
law to be applied is Greek law. The ship, 
whether registered or not in Greece, is owned 
by a Greek owner and is a Greek ship, and the 
validity of a mortgage upon a Greek ship is a 
question of Greek law. The interveners con- 
tended that this question was a question of 
remedy, and therefore of lex fori. I do not agree. 
The facts as to the ship are not in dispute. 
She has never been registered as a Greek ship 
in accordance with the law of Greece. Regis- 
tration can only be made when the ship is in 
a Greek port. The ship was at Malta at the 
time of the transfer in Sept. 1919, and has never 
since been in a Greek port. The endorsement 
of the Consul-General in London was merely 
a visa, and had no legal effect. The temporary 
certificate of nationality granted at Malta was 
not a registration of the ship; it was merely 
a recognition of the temporary right to fly the 
Greek flag. It was granted under a Royal Decree 
of the 10th July 1910, art. 41, which in terms 
requires the ship to be registered at a Greek 
port. “In the case of a foreign steamer ac- 
quired by a Greek subject and its nationality 
register having been cancelled (she) must be 
registered at a Greek port and the Greek 
Consul at the port from which the steamer 
sails shall deliver to the steamer in addition 
to the documents permitting the vessel to sail 
a provisional certificate of nationality 
After the registration of the steamer at its port 
of registry the provisional certificate of nation- 
ality is to be deposited in the archives of the 
officer who has registered the steamer and will 
be replaced by a definite certificate of nation- 
ality.” It is not disputed that until the ship 
was registered in a Greek port no mortgage 
upon her could be registered. It was suggested 
in evidence that there could be a provisional 
registration of a mortgage indorsed upon the 
provisional certificate of nationality by the 
Consul, but it was admitted that in no other way 
could a mortgage be registered otherwise than 
in a Greek port. There is no indorsement of 
the mortgage upon the provisional certificate 
of nationality issued at Malta. It is therefore 
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common ground that there is no registered 
mortgage in the present case. 

The question then is whether by Greek law 
a mortgage or mortgage agreement, though 
unregistered, is nevertheless valid so as to be 
the foundation of an action in rem or give any 
tight against the ship. I was peculiarly un- 
fortunate in the way in which the evidence of 
Greek law was presented to me. The plaintiffs 
called a member of the Athens Bar. The de- 
fendants called a lawyer of Greek nationality, 
a member of the French Bar and legal adviser 
to the Greek Legation in Paris. Their evidence 
was translated by a gentleman who stated that 
he was not a lawyer and who manifestly had 
no familiarity with the terms of either Greek 
or English law. Translations of articles of the 
Greek codes were put before me, but they also 
were manifestly made by some one unfamiliar 
with legal terms and unable to appreciate or 
express the nice distinctions of legal language. 
I have done the best I could with this evidence 
and the codes. The most important Articles 
are 243 & 246 of the Commercial Code. By 
art. 243 it is provided that the agreement 
for a maritime mortgage is made úroðhen 
guvopodoyertat by notarial deed and a maritime 
mortgage is acquired amoxrara by registration 
Sia eyypaoos in the register of mortgages. By 
art. 246 it is provided that the agreement for 
a maritime mortgage upon a Greek ship is 
made abroad troéyxn guvopohoyerat by a public 
document but a maritime mortgage is acquired 
awoxrara: from the registration àrd rìs èyypapñs 
in the proper register of mortgages, even 
though it be agreed upon a ship which 
happens to be abroad. A consideration of these 
and other articles, in the light of the evidence, 
leads me to the conclusion that the agreement 
for a mortgage gives indeed a right to register 
but is not itself enforceable as a mortgage, and 
that registration is a condition precedent to 
the enforceability of a mortgage as a mortgage. 
I was referred to art. 256 of the Civil Code and 
art. 991 of the Code of Civil Procedure, but it 
was explained that that article relates to the 
distribution of certain parts of an insolvent 
estate ; it refers in a list of priorities to existing 
but unregistered titles to a mortgage. That 
does not in my view make the title a mortgage. 
It is significant that, as appears from a footnote 
to the text, the present words ó mpds amd«rnow 
bwodykns brapxwy GAAG uh eyyeypaupevos tirAos are a 
substitution for repealed words & uh eyyeypaupevar 
inodqea: unregistered mortgages. The Greek 
law makes a clear distinction between mort- 
gages and agreements for mortgage. A 
mortgage is acquired by registration. Until 
registration it is not a mortgage, and the 
grantee has not the right of a mortgagee. The 
Greek law in my opinion does not recognise 
equitable mortgages. This decision makes it 
unnecessary to consider points against the 
mortgage which were made and based upon 
other articles of the Greek Civil Code. Apart 
from special agreement, I hold that the docu- 
ments relied on by the Graham Company, 
being unregistered, are not enforceable as a 


mortgage. There is in existence no mortgage, 
but merely a right to acquire a mortgage, and 
by Greek law, which is the governing law, the 
Graham Company are not mortgagees of the 
Byzantion. 

(2) But then comes the question on clause 
15 of the mortgage agreement. The first part 
of that clause does no more than provide for 
what would be the law applied in these courts 
without any express agreement. It is with the 
second part that we are concerned. The first 
question is when does it apply ? “ So long as 
the said vessel is within the jurisdiction of the 
English courts.” Does that mean “ So long as 
the vessel remains ” or “ provided the vessel 
is ” or “ whenever it is ” within the jurisdiction 
of the English courts? There is no evidence 
as to where the ship was on the 30th July 1919. 
It might be supposed that the intention was to 
provide for the application in English law until 
the ship and the mortgage were registered in 
Greece, and thereafter for the application of 
Greek law, but if that was the intention, no 
provision was made for the time intervening 
between the ship’s leaving an English port and 
her arriving and being registered in a Greek 
port. The clause is inserted for the protection 
of the mortgagee. I hold that it means that 
whenever the ship is within the jurisdiction of 
the English courts, then the mortgagees, if they 
desire, are entitled to the benefits given them 
by the second part of clause 15. The words 
“ as if the ship had been registered in England 
by a statutory mortgage ” are not very apt, 
but I think the meaning is that the mortgagees 
are entitled to have their security dealt with 
as if the ship were registered in England, and 
there was a registered statutory mortgage 
upon it. The result is that, whatever the Greek 
law, and whether the mortgagees have in fact 
a mortgage upon the ship or not, they, by 
agreement, are to have the same rights as against 
Mr. Mango as if they had a registered mortgage 
on an English ship. Mr. Mango, by contract, 
agrees to submit to the jurisdiction in rem or 
in personam given to the court by sect. 11 of 
the Act of 1861 as if the ship and mortgage 
were registered in England. The effect is two- 
fold : (1) as to jurisdiction, there is jurisdiction 
by contract ; (2) as to rights, as between the 
Graham Company and Mr. Mango, the Graham 
Graham Company are to be treated as if they 
were registered mortgagees of a British ship, 
and as if entitled to sue in rem. The inter- 
veners contend that they cannot be prejudiced 
by this agreement between the mortgagees and 
mortgagor, and that as against them the 
agreement must be disregarded. In my view 
this contention confuses the rights of an inter- 
vener. Intervention may be for either or both 
of two purposes: (1) to defend the action 
either as to liability or as to quantum or both, 
and (2) to establish a prior claim to the res 
without defending the action. But where the 
intervener defends, he defends an action not 
against himself but against the res and, as there 
can be no liability of the res unless there is a 
personal liability of the owner, he defends an 
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and expenses incurred in seizing the vessel 
under a writ of fi. fa. 


Motion for judgment in default of appearance 
by the master of the French auxiliary schooner 
Tle de Ceylan suing for his wages. 

About two months before the issue of the 
writ in the master’s action the Ile de Ceylan 
had been seized by the Sheriff of Glamorgan- 
shire under a writ of fi. fa. issued at the instance 
of execution creditors who had obtained a 
judgment against the owners of the Ile de 
Ceylan in the King’s Bench Division. The 
vessel was subsequently sold by the marshal, 
and the fund in court amounted to 2901. 9s. 
The master claimed 962I. Os. 9d. 


E. Aylmer Digby for the master.—The 
master has a maritime lien, and he is entitled 
to the whole fund. The sheriff cannot obtain 
his costs of seizing the vessel, since he could 
only seize it subject to the maritime lien of the 
master. See 

The James W. Elwell, 15 Asp. Mar. Law 
Cas. 418; 125 L. T. Rep. 796; (1921) 


P. 351. 


Rayner Goddard for the Sheriff of Glamorgan- 
shire. The sheriff’s claim for costs ought to be 
preferred to the master’s claim, since his action 
brought the vessel within the jurisdiction, Had 
the sheriff not seized her, she would have 
sailed before the writ in the master’s action had 
been issued. 


Hitt, J.—In this case the action is by the 
master of the Ile de Ceylan, suing for wages 
and disbursements. He issued his writ on the 
4th Aug. 1921, and the ship was arrested in 
his action by the marshal on the 16th of that 
month. Before that date in June the sheriff 
had seized the vessel and was in possession of 
her at the time of the arrest by the marshal. 
The seizure by the sheriff was in execution of 
a judgment obtained by Messrs. Moxey, Savon, 
and Co. in the King’s Bench Division. 

On the 14th Nov. I made an order for the 
appraisement and sale of the vessel, and 
reserved the rights of the execution creditors 
who were in possession by the sheriff under a 
writ of fi. fa. The execution creditors do not 
appear to-day, but the sheriff does appear, and 
asks that the first charge on the proceeds 
shall be his fees and expenses, in priority to 
the claim of the master. The total claim of 
the master considerably exceeds the net pro- 
ceeds, which amount to 2901. 9s. 11d. But for 
the activities of the marshal and the readiness 
of the dock company to fall in with his sugges- 
tion to reduce their dues, there would not have 
been any fund at all. 

The master asks for judgment, and that he 
must have. In ordinary course the judgment 
would be subject to a reference, but in the 
circumstances I understand it is agreed that 
that is not necessary. But then comes the 
question of who, in priority, has the first claim 
upon the fund. The plaintiff master had a 
maritime lien in respect of his claim, and his 
claim, to an amount more than sufficient to 
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exhaust the whole of the proceeds, had arisen 
before the sheriff took possession under his 
execution. The master, therefore, to that 
amount had a maritime lien at the time the 
sheriff seized. A sheriff put in by an execution 
creditor can only seize that which is the 
property of the execution debtor. Therefore he 
could seize the ship subject only to any 
maritime lien which was attaching to it. 

Now, to allow the sheriff to have first charge 
on the fund would be, it seems to me, to say 
that the sheriff is entitled to disregard the 
maritime lien on the property seized, and, in 
effect, to say that the sheriff’s expenses are 
to be paid not by the execution creditor, but 
by the master, who has a maritime lien on the 
property of the execution debtor. The sheriff, 
in my opinion, has no such right. It is said 
that his expenses ought to be allowed as a first 
charge against the proceeds, because it was 
by reason of his seizure that the fund was 
brought into court or the ship kept in this 
country so that she could be arrested in the 
master’s action. I cannot find that any act 
of the sheriff or execution creditors has resulted 
in creating the fund for the benefit of the 
maritime lien holder in this case. The sheriff, 
of course, is not without his remedy. He was 
employed by the execution creditors, who will 
remain liable for his costs and charges, but I 
cannot allow those costs and charges to be paid 
out of the fund belonging to the maritime lien 
holder. 

There will be judgment for 9621. and costs 
and an order for payment out to the plaintiff 
master of the fund in court. 


Solicitors for the plaintiffs, Downing, Middle- 
ton, and Lewis, agents for Downing and Hand- 
cock, Cardiff. 

Solicitors for the Sheriff of Glamorganshire, 
Peacock and Goddard. 


Monday, July 3, 1922. 
(Before Hirt, J.) 
THE RENE (a) 


Necessaries—Sale by court—Ballast—Priorities. 

In distributing the proceeds of a vessel sold under 
the order of the Court, the claims of a necessaries 
man who has supplied ballast to the ship will 
not be preferred to other necessaries claims, 
notwithstanding that the vessel could not have 
been discharged or sold had not the ballast 
been supplied. 


Motions to confirm reports of the Admiralty 
Registrar, to determine priorities, and for pay- 
ment out of court of the proceeds of the French 
barque Reneé. 
The claimants against the fund were: 
The master and crew of the René for wages 
and master’s disbursements. 


(a) Reported by Grorrrey Hutcutyson, Esq., Barrister- 
at-Law. 


Louis Dreyfus and Co., at whose suit the 
vessel was sold, for necessaries. 

Mr. Manning, for ballast supplied to the René 
after her arrest, when her cargo was discharged. 

Mr. Palmer, for food supplied to the crew 
before and after arrest. 


Digby for the master and crew. 
Langton for Louis Dreyfus and Co. 
D. H. Leck for Manning and Palmer. 


The arguments of counsel appear in the 
judgment. 


Him, J.—I confirm all the reports of the 
registrar and declare in regard to priorities as 
follows: Messrs. Louis Dreyfus and Co. will 
have first claim in respect of their costs up to 
and including appraisement and sale of the 
René. They are entitled to those costs because 
it was in their action that the ship was arrested 
and the order for sale obtained. The next in 
priority will be the crew in respect of wages, 
and the master for wages and disbursements. 
These claims, with the addition of interest 
and costs, will probably exhaust the fund in 
court, but there may be a small balance, as to 
which there are three competitors. ‘They are 
Messrs. Louis Dreyfus and Co. in respect of 
necessaries supplied to enable the ship to come 
to England; Mr. Manning, who, subsequent 
to the vessel’s arrest, supplied ballast to enable 
her cargo to be discharged ; and Mr. Palmer, 
who supplied food for the crew over a period 
which in part includes the period when the ship 
was under arrest. 

Prim facie, all these necessaries claims would 
come in and rank on the same footing. But 
it is suggested that the ballast claim should 
be given priority, and the same is said about 
the food claim. I do not see my way, however, 
to so order. It might have been that the ballast- 
ing was a necessary operation in the preservation 
of the ship by the marshal under arrest, and 
if it had been shown that the ballasting was done 
at the instance of the marshal he would have 
been entitled to include the cost of ballasting 
in his expenses. But it was not done in that way. 

The ballasting was done by Mr. Manning at 
the request, I suppose, of the master or owners 
and it was, therefore, at the outside, a supply of 
necessaries; and no man can obtain priority 
over other necessaries men by supplying 
something which does not give him a maritime 
lien, nor can he be regarded as spending money 
on behalf of the marshal without the authority 
of the court. 

Therefore, though I regard it as rather hard 
against Mr. Manning, he must stand as an 
ordinary necessaries man. The same applies 
with reference to Mr. Palmer, who supplied 
food for the crew. If the crew had put in a claim 
for sustenance they might have included it in 
their claim for wages, which was covered by a 
maritime lien, but Mr. Palmer, having supplied 
the food without the sanction of the court he, 
too, must rank as an ordinary necessaries man. 
Therefore, Messrs. Louis Dreyfus and Co. will 
rank first in respect of their costs, which I 
have mentioned, and then will come the master 
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House of Lords. 


Thursday, March 30, 1922. 
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(a) Reported 


of the Dutch steamship Rijsbergen, which was 
damaged by collision with the respondents’ 
steamship Valeria owing to the negligent 
navigation of the Valeria. In consequence of 
the collision the Rijsbergen had to be repaired, 
and she was kept idle whilst under repair for 
a week. 

The question in the appeal was whether the 
appellants were entitled to recover as damages 
from the respondents the expenses they 
incurred in connection with the ship during 
the week when she was idle, including the hire 
which they had to pay to the owners of the 
ship in respect of such week. The arbitrator 
found as a fact that the expenses incurred and 
paid by the appellants, including the hire, for 
the week in question in conneclion with the 
ship, were fair and reasonable and, subject to 
the opinion of the court, he decided that the 
appellants were entitled to be reimbursed such 
expenses by the respondents as part of the 
damages due to the collision for which the 
respondents were responsible. Rowlatt, J. 
confirmed the decision of the arbitrator, but 
the Court of Appeal reversed it, and decided 
that the appellants were not entitled to reim- 
bursement of all their expenses, but only to 
the freight they would have earned if the ship, 
instead of being rendered idle in consequence 
of the collision for a week, had completed her 
voyage without such delay, and in addition 
the expenses incurred by the appellants in 
connection with the ship during such week 
other than the hire paid by them to the owners. 

The facts proved or admitted at the reference 
were that in 1917, when during and in conse- 
quence of the War the British nation was 
suffering from the scarcity of ships, the appel- 
lants took over a number of Dutch merchant 
ships, including the Rijsbergen, under an agree- 
ment with the Government of the Netherlands. 
The terms on which the Rijsbergen was taken 
over were that the appellants were to pay to 
the owners hire amounting to 342l. Os. 10d. 
per day, and were to provide and pay for the 
crew and bear all risks of loss or damage to 
the ship. The hiring operated as a demise 
of the ship to the appellants. There was no 
cesser of hire clause in the event of the ship 
being disabled by accident. The appellants 
used the ship when in their service for carrying 
goods between Canada and England, and for 
that purpose they employed Messrs. Furness, 
Withy, and Co. Limited, the usual Government 
agents employed in connection with merchant 
ships owned or chartered by the Government 
during the War, to manage the ship on their 
behalf for the carriage of goods required by the 
nation during the War. On the 20th Sept. 1917, 
whilst the Rijsbergen was on her second voyage 
to Canada in the service of the British 
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Government, she was run into by the Valeria, 
belonging to the respondents, and was damaged. 
Owing to the collision she had to be sent to 
Ardrossan for repairs to enable her to proceed on 
her voyage and in consequence she was idle for 
a week. On the 3rd Aug. 1918 the arbitrator 
made, by consent, an interim award on the 
question as to which ship was to blame for 
the collision, and he pronounced that the 
Valeria was alone to blame and that the 
respondents were liable for the damage thereby 
suffered by the appellants. The damage claim 
of the appellants was afterwards delivered to 
the respondents. The claim consisted of the 
cost of repairing the injuries caused to the 
Rijsbergen by the collision and the cost of the 
vessel to the appellants during the week she 
was idle in consequence of the collision. All 
the items in the claim were subsequently 
agreed except the claim in respect of the cost 
of the ship and her crew to the appellants 
whilst she was under repair, and it was further 
agreed that seven days was the period of her 
detention in consequence of the collision. The 
particulars of the disputed items consisted of 
the daily cost of the ship and her crew 
to the appellants during the period of her 
detention, namely, the hire paid by them 
to the owners of the Rijsbergen under the 
said agreement, the cost of wages and 
victualling of the crew paid by the appellants, 
the cost of stores consumed and the cost of 
management. 

The respondents did not call any witnesses, 
but they put in two voyage accounts rendered 
to the appellants by Messrs. Furness, Withy, 
and Co. as managers of the Rijsbergen. The 
accounts showed that on the 25th July 1917 
the Rijsbergen arrived in London, and on the 
27th July she proceeded on her first voyage 
for the appellants in ballast to Canada and 
brought back to Liverpool a general cargo, 
the discharge of which she completed on the 
14th Sept. On the 15th Sept. she began her 
second voyage, proceeding from Liverpool to 
Canada. On the 20th Sept. the collision with 
the Valeria occurred, and, in consequence, 
Rijsbergen had to go to Ardrossan for repairs. 
On the 28th Sept., after being sufficiently 
repaired to resume her voyage, she proceeded 
to Canada, and from there she returned with 
cargo to London, where she arrived on the 
22nd Nov. The accounts showed that on both 
voyages freights had been received on the 
goods carried, and that the difference between 
the freights received and the disbursements 
made by Messrs. Furness, Withy, and Co. 
amounted on the first voyage to an average of 
1517. 14s. Od. per day, and on the second 
voyage on which the collision occurred, with 
the consequent detention and repairs, the 
difference amounted to 134l. 5s. 7d. per day. 
The accounts did not include the hire, amount- 
ing to 342I. Os. 10d. per day paid by the appel- 
lants to the owners of the Rijsbergen. The 
result therefore was that by charging freight | 


on goods carried the appellants reduced the | 


cost of the ship to the nation ; but during the | 


week on the second voyage, when, in conse- 
quence of the collision, the ship was idle, there 
was no freight earned to set off against the cost 
of the week’s hire or against the cost of the 
crew and stores during such period. 

The Court of Appeal accordingly reduced 
the damages from 3661. per day awarded by 
the arbitrator to 143l. per day for loss of 
freight and 237. 19s. 4d. per day for expenses 
during the seven days’ detention. 

The appellants appealed on the grounds that 
(1) a wrongdoer who has deprived another 
person of the use of a chattel for a certain 
time is liable to reimburse the expenses which 
the latter incurred in connection with the 
chattcl during such time if they were fair and 
reasonable ; (2) the appellants, as charterers 
by demise of the steamship Rijsbergen, were 
entitled to recover from the respondents, by 
whose tort they were deprived of the ship 
for a week, the fair and reasonable cost of 
the ship to them during such week; (3) the 
arbitrator found as a fact that such cost 
amounted to 366l. per day and was fair and 
reasonable ; (4) the cost of the ship to the 
appellants during the week they were deprived 
of her consisted of the reasonable cost of hire 
of the ship and the reasonable cost of hire of 
the crew; (5) the amount of the actual loss 
of the appellants owing to being deprived of 
the ship for a week was not freight, which they 
did not in fact lose, but was the reasonable 
expense of the ship to them during such week ; 
(6) the detention of the ship for a week increased 
the cost of the voyage by the amount of the 
expense of the ship incurred by the appellants 
during such week ; (7) the hire payable by the 
appellants as time charterers was reasonable, 
and fairly represented the net profit which the 
ship was capable of earning at the time of the 
collision. 

The respondents supported the decision of 
the Court of Appeal on the grounds that: 
(1) the appellants having been damnified by 
the collision were entitled to restitutio in integ- 
rum and nothing more; (2) the appellants 
were not entitled to be put into a better 
position by reason of the collision than that 
in which they would have been if the collision 
had not occurred ; (3) if the collision had not 
occurred the Rijsbergen would have been used 
as a trading vessel, and would have earned for 
the appellants a daily profit of 143/. only, and 
this sum, plus the actual running expenses, was 
all that the appellants lost by being deprived 
of the use of the vessel; (4) if the collision 
had not occurred the appellants would still 
have been obliged to pay the hire to the Dutch 
Government and their position in this respect 
was in no way altered by reason of the collision. 


Dunlop, K.C. (Sir Ernest Pollock, A.-G. with 
him) for the appellants, referred to: 
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KMASTER.—The question which is 
3 etermination upon this appeal is 
Oven: ae Interesting. In 1917 the British 
> steamer ke hired from the Dutch Government 
ire bei T known as the Rijsbergen, the rate of 
dama aea a a day. In Sept. 1917 she was 
as ies, 7 collision with the Valeria, and it 
aleria w: Ound that for that collision the 
capable ihe solely to blame. The damage was 
and the repair, the vessel was in fact repaired, 
injuries Sonne completed, but, owing to her 
1917 io ak eS detained from the 20th Sept. 
Or the = 29th Sept. 1917, and in their claim 
Admiralt amage caused by the collision the 
disabili Yy put down a sum in respect of her 
Hey during that period of time. This 
took the pads up in the following way: They 
ad Bre per day of the vessel which they 
and added to pay to the Dutch Government, 
ringing a certain items for wages, thus 
ag rf total up to 3661., which, multiplied 
two date or the period of time between the 
Onn ai which were not inclusive, amounted 
before Pe Sum of 2,5621. The claim came 
Adiniralte arbitrator, and he held that the 
amount Yere entitled to recover the full 
came =a owlatt, J., before whom the award 
Court appeal, supported this view, but the 
tom his Appeal have unanimously differed 
IS judgment, and from the Court of 
Matter has been brought before 
ordships’ House. 
sum eae ents: contention is that as the 
Pocket 4 they claim was the actual out-of- 
the Pa A to which they were put during 
incapacitat of time for which the vessel was 
anythin te and they could not obtain 
Measure op eet its use, that sum is the clear 
ey hav their loss, and in support of this view 
Holme Phen to cases such as The Greta 
think qe Tediana, and The Marpessa(sup.). I 
at it will be found upon examination that 
Was laid a do not support the contention. It 
The Ay Cown as long ago as 1889, in the case of 
cause e R (sup.), that in assessing damages 
merely n > collision a ship is to be considered 
may cna 4 thing by the use of which money 
question marily be earned; and the only 
in the rae) to use the words of Bowen, L.J., 
~Ourt of Appeal (6 Asp. Mar. Law 
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The 


ese Cases 


ig Par P. 351: 59 L.-T. Rep., at p. 917; 
which the ov” at p. 201): “ What is the use 
have + Shupowner would, but for the accident, 
shipown a of his ship, and what . . . the 
earned ‘et, but for the accident, would have 


Which iM the use of her?” The other cases 
ave been referred to by counsel are 


each and all of them cases in which the subject- 
matter of the suit was a vessel which, in the 
ordinary course, would have earned nothing 
at all, as, for example, a dredger or a lightship ; 
and it should be remembered that, until the 
decision in The Greta Holme (sup.), it had always 
been held that nothing but nominal damages 
were recoverable for an injury to such a craft 
upon the ground that there was no other use 
to which she could be put, and that there was 
no actual out-of-pocket expense during the 
period for which she was incapacitated. The 
Greta Holme (sup.)altered those views, and estab- 
lished that the loss of the use of the vessel 
was a thing which was capable of being 
measured even although the vessel was not 
capable of being let for hire in the ordinary 
way. 

In the present case the facts which have 
been found are these: that this vessel had in 
fact made two voyages, and that during those 
voyages she had earned a profit freight, over 
and above expenses, in the one case of 1511. 
a day, and in the other of 1341. It is important 
to remember that the finding is a@hat those 
freights represent a profit balance, and of 
course in determining that profit the actual 
amount of hire which was being paid under 
the charter was not included. It was the 
average of the sum of those two items, together 
with the ship’s expenses, which the Court of 
Appeal allowed as the damage in the present 
case. Although at first counsel challenged the 
principle that the amount of what was to be 
earned could ever be made the true measure 
of the damage, in substance his objection to 
the figure was this, that the arbitrator had 
found that the amount which was being paid 
by the British Government under the agree- 
ment by which the vessel was taken over was, 
in fact, a fair sum, and that it necessarily 
followed that the amount of value, tested by 
the freights which had been earned on the 
two voyages, must have been assessed by 
making a depreciation of the amount, due to 
the fact that this country was at war, and that 
ordinary market conditions would not have 
been regulating the trade. 

In the first place the answer to this is that 
no such finding was ever made by the arbitrator, 
and in the next place it has been pointed out 
quite fairly by counsel that if this matter went 
back to the arbitrator for reconsideration he 
would not be able to show more than the fact 
that if the vessel was once more let in a time 
charter it would be possible to let her for a 
larger sum. The comparison with the hire in 
a time charter does not appear to me to be a 
fair means of considering this question. What 
has to be considered is thist: What would this 
vessel have earned for the period of seven days 
during which she was incapacitated cwing to 
the accident? That amount is the true 
measure of the damage which the vessel which 
was to blame is called upon to pay, and it 
ean only be ascertained by considering what 
she had earned under similar conditions. I 
desire particularly to emphasise that in each 
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of the judgments of the lords justices in the 
Court of Appeal the case has been based upon 
an assumption that the matter to be dealt 
with was an ordinary commercial venture, and 
that the standard of damages applicable was 
the standard proper in such a case. Having 
regard to the statement which I have made, I 
think that this assumption was correct, and 
upon that assumption the conclusion at which 
the judges in the Court of Appeal arrived is, 
to my mind, one which cannot be controverted. 
For this reason I am of opinion that the appeal 
should fail. 

Lord Dunrpin.—I concur. I agree with the 
lords justices in the Court of Appeal, but I 
cannot refrain from a slight criticism upon the 
use of the phrase restitulio in integrum. It isa 
phrase which is properly applied when you wish 
to express the condition which is imposed upon 
a person seeking to rescind a contract. I do 
not think that it can be properly applied to 
questions of tort, and the illustration which 
I give is a very simple one. If by somebody’s 
fault I lose my leg and am paid damages, can 
anyone in his senses say that I have had 
restitutio in integrum? The true method of 
expression, I think, is that in calculating 
damages you are to consider what is the 
pecuniary sum which will make good to the 
sufferer, as far as money can do so, the loss 
which he had suffered as a natural result of 
the wrong done to him. The loss which was 
suffered in this ease was a loss of freight. I 
put this case in the course of the argument. 
Suppose a man had a house at a certain rent 
and sublet it at a smaller rent, if it were taken 
from him he would not get more, I take it, 
than the smaller rent which he had received ; 
but if he had shown that he had let it to some 
member of his family at a fanciful rent, then 
there would have to be an enquiry as to what 
rent he could have got in the open market. 
In this case the whole question has been 
decided upon the assumption that the freight 
here was a commercial freight. If that had 
got to be displaced I think that it fell upon the 
appeliants to displace it; they have not done 
so, and, as their counsel has very candidly 
said, even if they get a remit to the arbitrator 
they would not be able to do it. 


Lords ATKINSON and CARSON concurred. 
Appeal dismissed. 


Solicitor for the appellants, Treasury Solicitor. 
Solicitors for the respondents, Thomas Cooper 
and Co., for Hill, Dickinson, and Co., Liverpool. 


Nov. 27 and 28, 1922. 
(Before Lords Cave, L.C., FINLAY, ATKINSON, 
and SUMNER.) 
AMBATIELOS v. ANTON JURGENS MARGARINE 
Works. (a) 


ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 


Charter-party—Exceptions clause—Consiruction 
—General words followed by particular words 
—*“ Et cetera ”-—Ejusdem generis rule. 


Where general words in an exceptions clause in 
a charter-party are followed by particular words, 
the ejusdem generis rule should not be applied. 

A charter-party contained the following exceptions 
clause: “` Should the vessel be detained by 
causes over which the charterers have no control, 
viz., quarantine, ice, hurricanes, blockade, 
clearing of the steamer after the last cargo has 
been taken over, etc., no demurrage is to be 
charged and lay-days not to count.’ The 
chartered vessel was detained for a number of 
days beyond the lay-days by a strike of dock 
labourers at the port of discharge. Upon 
a claim for demurrage, 

Held (Lord Sumner dissenting), that the governing 
words of the clause were * causes over which the 
charterers had no control.” the particular causes 
mentioned being merely instances to which, as 
they followed the general words, the ejusdem 
generis rule ought not to be applied, and that the 
words “ et cetera” only meant ‘‘ and so on,” 
and had not the effect of getting rid of the 
preceding general words. 

Decision of the Court of Appeal (15 Asp. Mar. 
Law Cas.; 127 L. T. Rep. 845; (1922) 2 
K. B. 185) affirmed. 


APPEAL by the owner from a decision of the 
Court of Appeal (reported 15 Asp. Mar. Law 
Cas.; 127 L. T. Rep. 845 ; (1922) 2 K. B. 185) 
upon a case stated by an arbitrator. The 
point arose under two charter-partics, one 
of a ship called the Ambatielos, the other 
of the Panaghis, of both of which the appel- 
lant was the owner. Both vessels were 
chartered from ports in the East to Amsterdam 
or Rotterdam. ‘The charter of the first vessel 
provided that the cargo should be loaded and 
discharged in fourtcen weather-working days, 
reversible, and in the case of the second in 
twenty weather-working days, reversible. Both 
charters contained the following clause : *‘ Time 
at loading and (or) discharging port to count 
twenty-four hours after steamer’s arrival at or 
off the port whether in berth or not or in 
harbour or roads or as near the port as the 
authorities will allow notwithstanding any 
custom of the port or law of the country or 
anything contrary in this charter. Should the 
vessel be detained by causes over which the 
charterers have no control; viz., quarantine, 
ice, hurricanes, blockade, clearing of the 
steamer after the last cargo is taken over, ete., 
no demurrage is to be charged and lay-days not 
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Rottertia, dey. _The Ambatielos arrived in 
Or fore early in 1920 and was there detained 
`y and a half days beyond the lay-days 


allow. s 
arrived a a charter-party. The Panaghis also 
or forty-si otterdam and was there detained 
Claims Ever days beyond the lay-days. The 
arbitratio emurrage having been referred to 
e sole nat the arbitrator found as a fact that 
Was a „cuse of the detention of each steamer 
Rotterda ee strike of dock labourers at 
to the ast, perce prevailed from the 14th Feb. 
a fact that ol 1920, and he further found as 
Which the he said strike was a cause over 
but for he arterers had no control and that 
te said strike the said steamships could 
lay-days. ee been discharged within their 
were Protect qd charterers contended that they 
the sh by the clause above referred to, 
awarded th Itrator found against them and 
43.4501. de at they should pay the owner 
he Gieeis aa and damages for detention. 
€Cision of t Oof Appeal held, reversing the 
ea J., that the governing 
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Lord Cave, L.C.—This case has been fully 
and ably argued and I have come to the con- 
clusion that the decision of the Court of Appeal 
is right. The case turns upon the meaning of a 
particular clause which is contained in each of 
two charter-parties. By each of these charter- 
parties the respondents chartered from the 
appellant a vessel to carry a cargo, to put it 
shortly, from the East to Rotterdam. Each 
charter-party stipulated that the cargo should 
be loaded and discharged in a fixed number of 
weather-working days, reversible, and provided 
for demurrage, and each document contained 


i this clause upon which the whole matter turns, 
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“Should the vessel be detained by causes 
over which the charterers have no control, 
videlicet ”—-spelt “viz? ’—*“ quarantine, ice, 
hurricanes, blockade, clearing of the steamer 
after the last cargo is taken over, ete., no 
demurrage is to be charged and lay-days not to 
count.” Now the discharge of each vessel was 
delayed by a general strike of dock labourers 
at Rotterdam. The matter was referred to 
arbitration, and the finding of the umpire upon 
that point is this: ‘‘ I find as a fact that the 
sole cause of the detention of each steamer as 
aforesaid was a general strike of dock labourers 
at Rotterdam which prevailed from the 14th 
February to the 28th April 1920. I further 
find as a fact that the said strike was a cause 
over which the charterers had no control, and 
that but for the said strike the said steamships 
could and would have been discharged within 
their lay-days.” On that the question arose 
whether the charterers were liable for demurrage 
and damages for detention, which in this case 
would have amounted to a very large sum, 
exceeding 50,0007., or whether they were excused 
by the clause which I have read. The umpire 
decided against the charterers and stated a case 
for the opinion of the court, and McCardie, J. 
agreed with the umpire, and his decision was 
reversed by the Court of Appeal who gave 
judgment for the charterers, hence the present 
appeal. 

It is desirable first to look at the frame of 
the clause in question. It begins with a 
general hypothesis, ‘‘Should the vessel be 
detained by causes over which the charterers 
have no control’? There is no question that 
if the condition stopped there this case 
would fall within it, for it is found that the 
general strike which detained the vessel in each 
case was something over which the charterers 
had no control, but these words are followed 
by the other words which I have cited beginning 
at “ viz.” and ending at “‘ etc.,” and the question 
is whether that addition is sufficient to cut down 
and limit the preceding general words and to 
confine the effect of the clause to the particular 
cases stated in the added words, and to cases 
of a similar kind. In other words, are the added 
words defining and limiting words, or are they 
simply added in order to provide examples of 
what is meant by the general words, but not to 
cut them down? I find myself very much 
in agreement with what was said by the learned 
Master of the Rolls, which was repeated in the 
argument of Sir John Simon here to-day. It 
is not right to consider first the effect of the 
word “ videlicet ” by itself, and then to consider 
whether that effect is altered by the later 
occurrence of the expression “‘ ete.” You must 
consider the two together, and if you do that I 
think the effect of what I have called the added 
words is this: that the draftsman shows an 
intention, first, of giving examples of what the 
general words mean and cover, and secondly, 
and this is equally important, of showing to 
those who read the clause by the use of the 
word “ete.” that those examples are not 
intended to cover the whole ground, that they 
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are not intended to be exhaustive, but that the 
general expression is still to include all the other 
cases which fall within its general terms. In 
other words, the clause must be read as referring 
to all causes over which the charterers have no 
control; in particular to the five causes 
specified but also to all other cases which fall 
within the general words, and that is the reading 
which for myself I should give to the clause. 

Certain arguments were put forward very 
forcibly on behalf of the appellant. First it 
was said that the dominant purpose of the 
charter-party is that there shall be no delay, 
that the vessel shall be loaded and unloaded 
within the time specified, and that you must not 
cut down the words which have that effect by 
this clause of exception. I cannot agree with 
that. The very purpose of the exception is 
to limit and cut down the earlier provisions of 
the charter-party, and all one has to see is 
whether in fact they have that effect. Then it 
is said that the added words, as I have called 
them, are limiting and not explanatory words. 
I have dealt with that. Then it is said that 
assuming that they be such limiting words 
they cut down the clause to the five cases 
specified with other cases of a similar kind, and 
we have to say whether for that purpose the 
well known rule of ejusdem generis applies. I 
know of no authority for applying that rule to 
a case of this kind, a case where to begin with 
the whole clause is governed by the initial 
general words ; secondly, where the expression 
to be so construed is the expression ‘ ete.” ; 
thirdly, where, as in this case, there is no genus 
to which anyone can point which comprises all 
the five cases specified. With great respect to 
the learned judge who heard the case I cannot 
think that he was successful in finding such a 
genus. I therefore come back to the general 
proposition, and I am of opinion that the excep- 
tion applies in all cases where the ship is detained 
by causes over which the charterers have no 
control and accordingly applies to the present 
case. I do not refer to authorities, many of which 
have been cited. Perhaps the most instructive 
one of all is Stukely v. Butler (ubi sup.) where 
some very valuable observations were made by 
the learned judge, but there is no single case, 
no case in the whole list, which is anything like 
this case, which can be said to govern this case, 
and therefore I do not think it necessary to refer 
to them in detail. For these reasons I think 
this appeal fails and I move your Lordships 
that it be dismissed. 

Lord Fin.tay.—I am also of opinion that this 
appeal fails. The facts are very concisely 
stated and all that is material for the present 
purpose is to be found in the appendix where the 
award is set out. Par. 7 finds: ‘* That the sole 
clause of the detention of each steamer as 
aforesaid was a general strike of dock labourers 
at Rotterdam which prevailed from the 14th 
Feb. to the 28th April 1920. I further find 
as a fact that the said strike was a cause over 
which the charterers had no control, and that 
but for the said strike the said steamships 
could and would have been discharged within 
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bl lay-days.” In par. 8 the umpire further 
ae this: “ He further claimed,” that is the 
ner further claimed, “ that notwithstanding 
ii strike the charterers could by reasonable 
si gence have discharged the steamers earlier, 
in on this issue which is an issue of fact, I find 
a avour of the charterers,” so that you have 
z Shis found on the award that the strike was 
trol atter over which the charterers had no con- 
ents and that the delay which took place was 
rely unavoidable and due to the strike. 
alth Course there might be circumstances, 
i ough there were a strike, which would not 
mi kony entail delay in the loading. Labour 
iar ìt be got from the crew itself, or elsewhere, 
eae not very extravagant payment might 
A induced the men who were on strike 
= eyes to return to work. We are not 
it ig €tned with any such case as that because 
quite clear on the findings of the umpire 
Unay © present case that it was perfectly 
cou cable and that nothing the charterers 
do would have avoided the consequences. 
Gee We come to consider as to whether, under 
The Circumstances, demurrage is payable. 
deter amount is very considerable, but the 
me cae on of this large amount of money 
a upon the construction to be put upon 
Provis, few lines in the charter-party. The 
iiia as to the time for loading and 
loa ded oe is as follows 4 “ The cargo to be 
Workin, and discharged in twenty weather- 
cm g days, reversible.” Now something has 
Party E about the history of this charter- 
eal alt ich is in a printed form. It was a great 
FE tered, words in print were struck out, 
here tes writing were inserted and it was said 
ade ene the history of these alterations 
Which the erable that the construction for 
true on e respondents contend should be the 
is the I think that all we are concerned with 
charter-party as it finally stands. We 
a poutine the clause with which we have 
Party ee ae to the form which the charter- 
ate ed assumed. All the particulars 
of histor ad may be very interesting as matters 
eon BE I do not think they really affect 
A Chaser ee which ought to be put upon 
TAS eee now that we have got it. 
a À at clause, which makes it clear that 
for NSA eather-working days are to be allowed 
own the S and discharging, we have further 
arises, « ae upon which the present dispute 
Over a i uld the vessel be detained by causes 
iz., bare the charterers have no control, 
learin’ arantine, ice, hurricanes, blockade, 
B of the steamer after the last cargo is 
» etc., no demurrage is to be charged 
Tame o ays not to count.” To my mind the 
lay that clause is this: The initial lines 
groun ue a general principle and state the 
arises fro exemption ; that is, if the detention 
ave no = Causes over which the charterers 
and the ae no demurrage is to be charged 
after ay days are not to count, but then, 
aying ae words to which I have referred as 
“Tie 3 n the general principle, you find this : 
> quarantine, ice, hurricanes, blockade, 
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clearing of the steamer after the last cargo 
is taken over, etec.,? and it is said that these 
words show th t you cannot deal with it merely 
on the general principle, but that the operation of 
the general principle, which was contained in the 
initial lines, taken by themselves, is controlled 
by the particulars which follow, so that the 
result will not be attained unless the particular 
cause, which here was a strike, can be found in 
the particulars enumerated, or is in some way, 
not very clearly defined, characterised by some 
feature in common with the things which are 
defined. The only common feature that I 
can find here is that all these things are things 
which detain the vessel and constitute the causes 
over which the charterer has no control. I do 
not think that the attempt made by the 
learned judge, McCardie, J.,to establish common 
features apart from that general principle is 
successful. I refer to the passage in his judg- 
ment where he says: “ Now, applying that 
test to these words it is, I think, reasonably 
plain that there is a common or dominant 
feature. Quarantine is an act of a local authority, 
ice is a force of nature, hurricane is a force of 
nature, blockade is an act of authority, and the 
clearing of the steamer is obviously, I think, 
an act of the local authority in respect to points 
of clearance. Therefore you do get a dominant 
feature, in the sense of over-riding powers, 
whether by nature or local authority ; whereas 
a strike in its essence is really and substantially 
different, because there is no question of 
authority imposed upon the ship, the ship- 
owner, or the charterer. There is simply a 
voluntary abstention from work by a number 
of men which happens to interfere with the 
loading or causes a cessation so far as the work 
of loading is concerned. In its essence the thing 
is different from the exertion of a local 
authority’s powers and therefore I think that 
applying, if it can be applied here, the ejusdem 
generis rule, that a strike would not fall within 
the genus or species, or whatever it may be, 
which is indicated by the preceding words.” I 
am not able to assent to the reasoning in that 
passage, or to the conclusion which the learned 
judge draws from what he says. 

It appears to me that the common feature 
which these various things enumerated have, 
is that they constitute causes beyond the 
control of the charterers, and that those 
caused the detention of the vessel. That 
seems to me the real substantial feature 
in common, and if there is a class it is the class 
of things which will have the effect upon the 
vessel of detaining it without the charterers’ 
being in fault. I confess I am quite unable to 
appreciate any theory based on the view that 
a hurricane is due to a law of nature, quarantine 
to the act of the local authority, and the 
clearing of the steamer to the local law of the 
port about loading. I do not think that is the 
true way of looking at it at all. It seems to me 
that the common feature is the detention of the 
vessel without fault on the part of the charterers. 
Looking again and looking more narrowly at 
the words which follow which state the general 
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and governing principle, as I think, they are 
these: ‘‘viz., quarantine, ice, hurricanes, 
blockade, clearing of the steamer after the last 
cargo is taken over, etc.” Now I go so far with 
the appellant in his argument that I think that 
the word “ videlicct,” in the correct sense of the 
word, does not denote and is not equivalent to 
“for instance ” or “for example.” I think 
“ videlicet ” is correctly rendered in English 
by “ to wit ” or “ that is to say.” That is the 
force of the word standing by itself, but then 
“ videlicet ’ does not stand by itself here. 
Although these interposed lines begin with 
“ videlicet ” they end with the word “ etc.” 
and it appears to me that the effect of these 
interposed lines, taken as a whole, is to provide 
that if there is any causc beyond the control of 
the charterer which occasions delay the char- 
terer is not to be liable. Of course one cannot 
treat a charter-party as a work to which literary 
skill is an essential. It is, of course, obvious to 
say : Why do they go and set to work in such a 
circuitous way ? They begin by stating very 
clearly the general principle. Then they 
propose to make their meaning clear by giving 
particular cases. They put them in, and then, 
if one may conjecture, they think: “ But after 
all there may be other cases, and so we put in 
tete?” What are the other cases? ‘ Ete.” is 
absolutely different from ‘et alia.” That 
subject was discussed in McCardie J.’s judgment 
below. It means “ and all the rest.” All the rest 
of what? I regard it here as being all other 
cases in which detention is caused by causes 
which are beyond the control of the charterer. 
On the finding of the umpire this strike was 
entirely beyond the control of the charterers 
and the results could not have been avoided 
by them ; therefore it appears to me that this 
appeal fails. 


Lord ATKINSON : I entirely concur with the 
construction which has been put upon the clause 
in dispute here by my two noble and learned 
friends who preceded me, and I do not think 
it necessary to add anything. 


Lord Sumnrern.—To my unfeigned sorrow I 
tind myself unable to agree with the opinions 
which your Lordships have just expressed and 
with the judgment of the Court of Appeal. 
The general framework of this charter-party 
renders but little assistance in construing the 
particular clause before us, nor is anything to 
be gained by pointing out in detail that it is 
a quite unusual, unartificial document. It is 
true that it was originally printed to provide 
for a charter-party of that type which, at the 
port of discharge, instead of having fixed lay- 
days, has despatch in accordance with the cus- 
tom of the port and that is reasonable despatch 
under the circumstances, and it has been con- 
verted by drastic alteration into a charter-party 
with fixed lay-days even at the port of discharge, 
but that does not put it beyond the power 
of the parties, if they have done so, to make a 
provision in a class of exceptions by which, 
if the number of lay-days are exceeded by the 
charterers through causes over which they have 


no control, they may be excused from liability 
in that event. 

What is important, however, to observe 
is that inthis case the charterers clearly 
failed to discharge within the fixed time. 
They are therefore in default and must pay 
unless they can find words in the charter-party 
which exempt them from liability to pay. 
They point to the words which your Lordships 
have read. It is also clear that this being a clause 
inserted for the benefit of the charterers and to 
the prejudice of the shipowncer, it is incumbent 
upon the charterers to express the words that 
relieve him with such reasonable clearness as 
to make it possible for the shipowner to know 
where he stands, and if he speaks in that clause 
with two voices it is not for him to say that 
because one part of his clause achieves his 
object the conflict produced by the other part 
of the clause has no materiality. The principle 
laid down by your Lordships in Elderslie 
Steamship Company v. Borthwick (ubi sup.) has 
now completely settled that. Another thing 
I think may be pointed out, and that is that this 
charter-party is so worded that one need not 
be surprised, although it is a business document, 
if they have arrived at the result of saying a good 
deal to which no meaning is to be attached at 
all, because redundancy is the feature of this 
charter-party. In this very clause, for example, 
the words “and lay-days not to count ” are, in 
my view of this matter, I think, unnecessary, 
because all that the clause has to effect is to 
provide that no demurrage is to be charged, 
whether it be fixed demurrage or gencral 
damages for detention, and to say that the lay- 
days are not to count is to contradict another 
clause which has already said what the lay-days 
are to be and what lay-days are to count. I 
therefore do not feel myself much impressed 
by the comment which undoubtedly arises that 
upon the construction which I think is the right 
one, several words in this particular clause 
might just as well not have been there ; in fact 
it would have been very much better if they had 
not been there, and then no more should we 
have been here. Take the words as they stand, 
translate the two Latin abbreviations into 
English, and I take it they run thus: “ Should 
the vessel be detained ’’--that is beyond the 
lay-days provided—-* by causes over which the 
charterers have no contro], that is to say; 
quarantine, ice, hurricanes, blockade, clearing 
of the steamer after the last cargo is taken over, 
and the rest--no demurrage is to be charged.” 
What does that mean? I accept that one 
must not take one word in isolation from the 
other words which accompany it, and, having 
determined its isolated meaning, refuse to allow 
that to be influenced by the meaning of the 
words in the company in which it is found ; but 
with very great respect I cannot see that that 
really alters the construction. I think 
“ videlicet ” means “‘ that is to say,” whether 
you take it by itsclf or whether you follow it 
at a respectful distance by the words “ etc.” 
It still means “that is to say.’ I admit 
at once that if it meant “ exempli gratia” for 
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example, there would be an end of the whole 
matter and the appeal would fail, but the words 
ire “ videlicet,” “ that is to say,” certain things 
Which are specified and the rest which are not 
Specified. The rest of what ? We are not told. 
* do not think there is any question here of what 
'S called the ejusdem generis rule and I will not 
pursue that subject. The words are not 
«St alia”; they are “ete.” ; but the word 
Videlicet ” introduces two lines which consist 
as Lo one part of specified matters and as to the 
Other part, of an omnibus reference to a residue 
of things, the totality of which is unknown to 
‘is. and was not expressed by the person whose 
UusINess it was to express it, namely, the 
charterer, When you say “that is to say” 
R lowing upon the general words, I think you 
inevitably limit and define the words that you 
have Previously used. It is not merely an 
illustration, it is an explanation, a precise 
Statement of what is meant by the general 
Mare with which the sentence begins, and 
ge iore I recognise that upon this construction 
'¢ causes over which the charterers have no 
«Mmtrol and with which the clause deals are: 
er quarantine, ice, hurricanes, blockade, clearing 
te steamer after the last cargo is taken over ” 
Whatever that may mean and “ etc.” whatever 
oon again may mean. Now if you have once 
Prong that these specific matters are sub- 
> ateg for the general phrase: “ Should the 
pony be detained by causes over which the 
tharerers have no control,” I do not think 
EN the words “ ete.” either undo that effect 
TEA Prevent “ videlicet” from having a 
enning and limiting effect ; nor are they so far 
ital explanatory as to add to these enumerated 
= cee named things such an exception 
ia Tikes. It may be there, or it may not, but 
chee for the charterers to say so and as the 
t ine have not chosen to say so I do not 
hoc “nat they can claim to have exempted 
“mselves from a liability which, in the absence 
an exemption, undoubtedly rests upon them. 
se y Lords, the point is an extremely narrow 
40 oe may seem paradoxical that between 
abl -~e and 50,0001. depend upon two Latin 
7 <viations, “ viz.” and “ ete.” but I do not 
W that this consideration either daunts or 
PS me 


r ottink the appeal ought to succeed upon this 
round, 
Sionna Appeal dismissed. 


Solicitors for 
wick, end Willan. 
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Nov. 27 and Dec. 14, 1922. 
(Before Lords Cave, L.C., FINLAY, DUNEDIN, 
ATKINSON, and SUMNER.). 
PENINSULAR AND ORIENTAL BRANCH SERVICE 
u. COMMONWEALTH SHIPPING REPRESENTA- 
T:VE. (a) 
ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 


Collision—Vessel requisitioned by Admiralty 
Loss of vessel—Removal of ambulance wagons 
from one military base to another——IWarlike 
-operation—War risk or marine risk. 


In 1916 a vessel which had been requisitioned by 
the Admiralty collided with and was sunk by 
another vessel, that had also been requisitioned 
by ihe Admiralty, and at the time of the 
collision was carrying ambulance wagons 
between two war bases. Both vessels were 
travelling without lights, in accordance with 
Admiralty instructions. 

Held, that the latter vessel was carrying out an 
operation of war at the time of the collision 
and that the loss of the former vessel was due to 
a war risk and not to a marine risk. 

Decision of the Court of Appeal (15 Asp. Mar. 
Law Cas. 522; 127 L.T. Rep. 183 ; (1922) 1 
K. B. 706) affirmed. 

Per Lord Cave, L.C. The court is entitled to take 
judicial notice of ihe existence of a sta’e of war 
between this country and another, but the date 
of a particular event in the war, such as an 
engagement or a witkdrawal, however important 
in itself, will not be accepted without proof. 


APPEAL from the decision of the Court of 
Appeal (Lord Sterndale, M.R., Warrington and 
Scrutton, L.JJ.) (reported 15 Asp. Mar. Law 
Cas. 522; 127 L. T. Rep. 133 ; (1922) 1 K. B. 
706) on a case stated by an arbitrator. 

The facts as stated in the case by the arbi- 
trator were as follows : 

(1) On or about the 17th April 1915, the 
Geelong, belonging to the claimants, was 
requisitioned and taken for use by the 
Australian Government for transport purposes 
in connection with the War. 

(2) The terms of the requisition provided 
(inter alia) as follows: “ The Commonwealth 
Government accepts full war risks, and will 
indemnify owners against any claim arising 
from the requisition in this connection, but 
owners must take all ordinary sea risks which 
could be covered by an ordinary marine policy 
in ordinary times of peace.” 

(3) It was agreed before the arbitrator, and 
the case was argued on the basis, that the effect 
of the foregoing clause was to make the 
Australian Government responsible only for 
such risks of war as would be excluded from 
an ordinary marine policy by the presence 
therein of the usual f. c. and s. warranty, 
including in such warranty all consequences of 
hostilities or warlike operations. 

(4) On the 1st Jan. 1916 the Geelong, whilst 
under requisition as aforesaid, collided with the 
'a) Reported by Epwarp J. M. CHAPLIN, Esq., Barrister- 

at-Law. 
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British steamship Bonvilston in the Eastern 
Mediterranean, and as a result of such collision 
was sunk and totally lost. 

(5) At the time of the said collision the 
Geelong was bound from Port Said to Gibraltar 
for orders. She had come from Australia via 
the Suez Canal and had discharged some troops 
at Suez. She was laden at the time of the 
collision with a part cargo of general goods, 
laden on Government account, in accordance 
with a term of the requisition whereby cargo 
might be carried for stability purposes, and the 
profitable utilisation of such space as might not 
be required to accommodate troops, horses, 
stores, etc., the freight received by the owners 
for the carriage of such cargo to be credited to 
the Commonwealth Government. 

(6) At the time in question the Mediterranean 
was the scene of considerable activity on the 
part of enemy submarines, and the Geelong 
was being navigated in accordance with con- 
fidential instructions received from the naval 
authorities at Port Said, with a view to mini- 
mising the risk of submarine attack. These 
instructions prescribed the courses to be 
followed, and in addition provided that the 
vessel was, at night, to be navigated at best 
speed continuously and without showing any 
lights. 

(7) The Bonvilston at the time of the collision 
was proceeding from Mudros to Alexandria. 
She was under requisition by the British 
Government and was carrying ambulance 
wagons and other Government stores from one 
war base (Mudros) to another war base 
(Alexandria). In accordance with the orders of 
the Naval authorities given for the purpose of 
minimising the risk of submarine attack she was 
steaming at her best speed and was showing no 
lights. 

(8) The collision occurred about 7.25 p.m. on 
the Ist Jan. 1916 in approximately latitude 
82° 46’N., long. 30° 5'E., the vessels being in 
fact on crossing courses, with the Bonvilston 
on the starboard side of the Geelong. 

(9) In an action in the Admiralty Division 
between the claimants and the owners of the 
Bonvilston arising out of the said collision, Sir 
Samuel Evans, P., held that in the circum- 
stances, there was no negligence in the naviga- 
tion of either vessel. This finding was not 
disputed before the arbitrator, and accordingly 
he found that the said collision occurred without 
negligence on the part of either vessel, and was 
solely due to the fact that both vessels were 
navigating at night, under naval orders, at full 
speed and without lights. 

(10) The claimants contended : (a) That the 
service upon which each of the said steamers 
was engaged at the time of the collision was of a 
warlike character, or at any rate that the 
Bonvilston. was engaged on a service of a war- 
like character, and that the operation of 
navigating on such service was a ‘‘ warlike 
operation.” (b) That given a warlike operation, 
and the combination of circumstances causing 
the loss being unimaginable without the war, 


the loss was a consequence of hostilities or war- 
like operations. 

(11) The Australian Government contended 
that the lossʻof the Geelong was caused by a 
marine peril, viz.: collision, and not by any 
consequence of hostilities or warlike operations. 
[Having set out the facts and the contentions 
of the parties, the arbitrator proceeded :] 

(12) “ In so far as it a question of fact I find, 
and in so far as it is a question of law (and in 
such case subject to the opinion of the 
court) T hold that the loss of the Geelong was 
caused by a marine peril and not by a war 
peril. 

(18) “I accordingly award, subject to the 
opinion of the court that the respondents are 
under no liability to the claimants in respect of 
the said Joss. 

(14) “ The question for the opinion of the 
court is whether I am right in law in holding 
that the loss of the Geelong was, in the circum- 
stances hereinbefore stated, caused by a marine 
peril and not by a war peril 

(15) “ If the court should answer this ques- 
tion in the affirmative, my award in par. 18 
hereof shall stand. If the court should answer 
the said question in the negative then I award 
that the claimants are entitled to be indemnified 
by the respondents in respect of the loss of the 
Geelong.” 

The Court of Appeal held (affirming the 
decision of Bailhache, J.) that the court was 
entitled to take judicial notice of the circum- 
stances surrounding the date at which the 
collision occurred ; that the latter vessel was 
carrying out an operation of war at the time 
of the collision, and that the loss of the former 
vessel was due to a war risk and not to a 
marine risk. 

The Australian Government appealed. 


R. A. Wright, K.C. and Claughton Scott for 
the appellant. 

Sir John Simon, K.C., MacKinnon, K.C., and 
G. P. Langton for the respondents 

The following cases were cited : 


Aitorney-General v. Ard Coasters Limited ; 
Liverpool and London War Risks Insur- 
ance Association Limited v. Marine 
Underwriters of Steamship Richard de 
Larrinaga, 15 Asp. Mar. Law Cas. 353 : 
125 L. T. Rep. 548 ; (1921) 2 A. C. 141; 

Harrisons Limited v. Shipping Controller, 
15 Asp. Mar. Law Cas. 270; 124 L. T. 
Rep. 540 ; (1921) 1 K. B. 122; 

Britain Steamship Company Limited v. 
The King ; Green v. British India Steam 
Navigation Company Limited; British 
India Steam Navigation Company 
Limited v. Liverpool and London War 
Risks Insurance Association Limited, 15 
Asp. Mar. Law Cas. 58; 123 L. T. Rep. 
721; (1921) 1 A.C. 99; 

Taylor v. Barciay, 2 Sim. 218 ; 

Rex v. De Berenger, 3 M. & S. 68 ; 

Dolder v. Lord Huntingfield, 11 Ves. 283 ; 

Read and others v. Bishop of Lincoln, 
67 L. T. Rep. 128 ; (1892) A; C. 644; 
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British and Foreign Steamship Company 
Limited v. The King, 14 Asp. Mar. Law 
Cas. 121, 270 ; 118 L. T. Rep. 640 ; (1918) 
2 K. B. 879; 

Adelaide Steamship Company Limited v. 
The King, 15 Asp. Mar. Law Cas. 525 : 
128 L. T. Rep. 258 ; (1923) 1 K. B. 59. 


The House took time for consideration. 
Dec, 


ne 14, 1922.—Lord Cave, L.C.—This 
al peal raises once more a question which has 
ready been several times debated in this 


ea viz., the question of the meaning to be 
Ben Se the expression “all consequences of 
zi Mities or warlike operation” when con- 
ned in a policy of marine insurance. 
TR respondents were the owners of a steam- 
= called the Geelong which, in the year 1915, 
ah requisitioned by the Government of the 
ne Monwealth of Australia for transport 
oS poses m connection with the War. The 
va was made upon the terms of the 
whee form of charter known as T. 99, 
Wealt included a provision that the Cominon- 
aaa Government should accept full war risks, 
Be an ion which was understood and agreed 
sible f, Parties to make the Government respon- 
Ro or such risks of war as would be excluded 
be an ordinary marine policy by the usual 
all a S. warranty, including in that warranty 
Opérs Onsequences of hostilities or warlike 
ations, 
ae Ist Jan. 1916 the Geelong, which was 
of wa the moment required for the transport 
onal T material, was carrying a general cargo 
Bor ‘ea neat account, and was bound from 
deo es to Gibraltar for orders; and at 
on ee beat seven in the evening of that day, 
Was oe was a few miles off Alexandria and 
instrnotiee (in accordance with the Admiralty 
any Berens) at best speed without showing 
ship anes she was run into by another steam- 
at falt ed the Bonvilston, which was also sailing 
Dieis Speed without lights, and was sunk. 
Briti iston was under requisition by the 
collis; a Government, and at the time of the 
other n was carrying ambulance wagons and 
a stores from Mudros to 
Part op a There was no negligence on the 
` Of either vessel. 
e respondents having made a clair inst 
t g made a claim agains 
vee appellant on the ground that the loss of the 
eing as due to a war risk, and their claim 
arbitr Ee ted the matter was referred to the 
i ate ion of Mr. Raeburn, K.C., who made 
opinion rd in the form of a special case for the 
the ah of the court. By that case he found 
for whi ve facts, his findings as to the purpose 
i ich the Bonvilston was being used at the 


tim 
t © of the collision being in the following 


erms ; 


ee 
we bm Bonvilston at the time of the collision 
She Se reding from Mudros to Alexandria. 
Gover. under requisition by the British 
aes ent and was carrying ambulance 
be a: and other Government stores from one 
(Alene oa (Mudros) to another war base 
ndria). In accordance with the orders 


of the naval authorities given for the purpose 
of minimising the risk of submarine attack she 
was steaming at her best speed and was showing 
no lights.” 

Upon the above facts the arbitrator found 
that the loss of the Geelong was caused by a 
marine peril and not by a war peril, but sub- 
mitted the question whether he was right in 
law in so doing, for the opinion of the court. 
The case was argued before Bailhache, J., who 
held that the Bonvilston, being engaged in 
carrying ambulance wagons and other Govern- 
ment stores from one war base to another war 
base, was engaged in a warlike operation, and 
accordingly gave judgment for the respondents. 
Upon the matter being taken to the Court of 
Appeal, that court (consisting of Lord Stern- 
dale, M.R., Warrington and Scrutton, L.JJ.) 
unanimously affirmed the decision of the learned 
judge, but upon somewhat varying grounds. 
Warrington, L.J., while declining to express a 
definite opinion as to whether upon the facts 
found by the arbitrator he would have come to 
the same conclusion as Bailhache, J. had done, 
held that the court was entitled to take notice 
of the historical fact that Mudros was the 
advance base for the British operations in the 
Gallipoli Peninsula, and that the collision 
happened in the middle of the operation con- 
nected with the evacuation of the Peninsuia ; 
and from these facts he inferred that the 
Bonvilston was at the time of the collision 
carrying warlike equipment from Mudros in 
connection with the evacuation, and for that 
reason was engaged in a warlike operation. 
On the other hand, Scrutton, L.J., while holding 
that the court was at liberty to take from The 
St. Oswald case (British and Foreign Steam- 
ship Company Limited v. The King, 14 
Asp. Mar. Law Cas. 121, 270; 118 L. T. Rep. 
640; (1918) 2 K. B., p. 79) the fact that 
Gallipoli was being evacuated on the 31st Dec. 
and the 1st Jan. and to conclude that the voyage 
of the Bonvilston from Mudros to Egypt on the 
Ist Jan. was part of that warlike operation, was 
prepared, apart from that circumstance, to hold 
that carrying ambulance wagons and Govern- 
ment stores from one war base to another in time 
of war, was a warlike operation. The Master of 
the Rolls, while he would have preferred to have 
from the arbitrator a more complete finding as 
to what the Bonvilston was doing at the time of 
the collision, did not dissent from the opinions 
of his colleagues. Thereupon the present 
appeal was brought. 

I am inclined to think that, in taking notice 
of the dates of the evacuation of Suvla Bay and 
Helles in the Gallipoli Peninsula, and in in- 
ferring from those dates (without any finding by 
the arbitrator) that the Bonvilston was taking 
part in that evacuation, the Court of Appeal 
carried too far the doctrine of judicial notice. 
There is no doubt that judicial notice may be 
taken of the existence of a state of war between 
this country and another (see per Lord Eldon 
in Dolder v. Lord Huntingfield, 11 Ves. 283, at p. 
292, and per Lord Ellenborough in Rex v. De 
Berenger, 3 M. & S.. at p. 69): and it was said in 
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Taylor v. Barclay (2 Sim. 213, at p. 220) that | 
“it is the duty of the judge in every court to 
take notice of public matters which affect the 
Government of the country.” Further, where 
it is important to ascertain ancient facts of a 
public nature, the law permits historical works 
to be referred to (per Lord Halsbury, L.C. 
in Read and others v. Bishop of Lincoln, 67 L. T. 
Rep. 128; (1892) A. C., at p. 658). But I 
know of no authority for the proposition that 
the date cf a particular event in a modern war, 
such as an engagement or a withdrawal, how- 
ever important in itself, may be stated without 
proof, and an inference based upon it; and in 
any case I do not understand how such an 
inference can be drawn for the first time in a 
Court of Appeal, when the opportunity of 
rebutting the inference has passed by. 

I therefore put on one side this element in 
the decision of the Court of Appeal, and proceed 
to consider the effect of the findings in the 
award; and first it is necessary to determine 
what those findings mean. Your Lordships 
were invited by counsel for the appellant to 
proceed on the footing that the ambulance 
wagons and other Government stores referred 
to in the award were being transported by the 
Bonvilston for some perfectly peaceful purpose, 
that they may never have been landed at 
Mudros at all, and that they may have been 
intended for use in connection with some civil 
hospital at Alexandria, or for some other non- 
combatant purpose. It appears to me that 
any such assumption would do less than justice 
lo the language of the award. When the 
arbitrator found that the Bonvilston was under 
requisition by the British Government, and 
was carrying “ambulance wagons and other 
Government stores from one war base (Mudros) 
to another war base (Alexandria),” he must 
assuredly have intended the court to under- 
stand that the cargo consisted of war material 
of the above character which was being trans- 
ported from one war base—that is to say, from 
a point behind a fighting front from which the 
forces engaged on that front might be fed with 
men, munitions, and supplies—to another war 
base for war purposes. At all events I so read 
the finding, and am satisfied that if anything 
else had been intended very different language 
would have been used. This, then, was the 
duty in which the Bonvilston was engaged at 
the time of the collision ; and the question to 
be determined is whether this was a war- 
like operation within the meaning of the 
warranty. 

I do not propose to attempt to define the 
expression “ warlike operations.” It is com- 
posed of ordinary English words in common 
use, and to define them by other like words 
might only produce a call for further definition. 
But it is possible to go soine way in considering 
what is or is not included in the expression. 
Plainly it does not include all operations in 
War, or even all operations for the purposes of 
war. For instance, the Petersham which was 
carrying iron ore to be used in the manufacture 
of munitions, and the Matiana which was carrv- 
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ing cotton which might well have been intendec 
to be used for the clothing of troops, were held 
by all the members of your Lordships’ House 
who heard the appeals in those cases not to be 
engaged in warlike operations (Britain Stean- 
ship Company Limited v. The King, 14 Asp. 
Mar. Law Cas. 121, 270; 123 EE Rep. 721; 
(1921) 1 A. C. 99). On the other hand. 
the expression is not confined to actual 
combatant operations against the enemy, 
whether by way of attack or of defence ; for in 
the case of The Richard de Larrinaga (Liverpool 
and London War Risks Insurance Association 
Limited v. Marine Underwriters of the Steam- 
ship Richard de Larrinaga, 15 Asp. Mar. 
Law Cas. 58; 125 L. T. Rep. 548; (1921) 
2 A. C. 141) a warship on her way to pick 
up a convoy was held by this House to be 
engaged in a warlike operation. Indeed. it has 
been said that almost any movement of a war- 
ship in the course of her duties may be included 
in the phrase “ warlike operations.” Probably 
the phrase includes all those operations of a 
belligerent power or its agents which form part 
of or directly lead up to those processes of 
attack and defence which are of the essence of 
war. Thus, as was said by Lord Atkinson in The 
Petersham case, the transfer of the combative 
forces of a belligerent power from one area of 
war to another for combative purposes would be 
a warlike operation; and the same may, I 
think, be said of the transport in tike manner of 
guns or munitions of war. Nor, in my opinion, 
can any valid distinction be drawn in this 
respect between munitions of war and the 
materials for equipping © fighting force, such 
as saddles for the cavalry, field kitchens for the 
infantry, or ambulance wagons for the 
wounded in battle. All these things are an 
essential part of the equipment of an army in 
the field, and to transport them to an area of 
war is a part of the warlike operations conducted 
in that area not less essential than the provision 
of men, guns, rifles, or ammunition. 

If this be-—as I think it is- the true meaning 
of the expression to be construed, then the 
finding of the arbitrator in this case (inter- 
preted as I have interpreted it) contzins ample 
material on which to support the decisions of 
Bailhache, J. and the Court of Appeal. The 
Bonvilston was a vessel in the service of the 
British Government and engaged in the warlike 
operation of transporting war material from one 
base to another, and while so engaged and sailing 
at full speed without lights, to avoid submarine 
attack, she without any negligence struck and 
sank the Geelong ; and, if so, it follows, according 
to the decisions already given in this Ilouse, that 
the loss of the Geelong was a direct consequence 
of a warlike operation, and accordingly that the 
respondents are entitled to succeed. For 
these reasons I move your Lordships that this 
appeal be dismissed with costs. 

Lord Frxuay.-—-This case arises upon an 
award and special case, and the question is 
whether the loss of the steamship Geelong 
was due to war risks or to ordinary marine 
risks. 
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In April 1915 the Geelong was requisitioned 
by the Commonwealth Government for trans- 
Port purposes in connection with the War. The 
terms of the requisition provided as follows : 

The Commonwealth Government accepts full 
War risks and will indemnify owners against 


any claim arising from the requisition in this ; 


I 
t 
1 
Í 


i 


connection, but owners must take all ordinary | 
| of the parties, finds as follows : * In so far as it 


Sea risks which could be covered by an ordinary 
Marine policy in ordinary times of peace.” 

For the purposes of this case, however, it was 
agreed that the effect of this special definition 
Was to make the Commonwealth Government 
Tesponsible only for such risks of war as would 
be excluded from an ordinary marine policy 
by the presence therein of the usual f. e. s. 
Warranty, including in such warranty all con- 
Sequences of hostilities or warlike operations. 

le form of this warranty is not stated in the 
Case, but the parties agreed at the Bar of your 
ordships’ House that it is as follows : “ War- 
ranted free of capture, seizure and detention 
‘nd the consequences thereof, or on any 
tempt thereat, piracy excepted, and also 
Tom all consequences of hostilities or warlike 
Operations, whether before or after the declara- 
tion of war.” It follows that any risk excluded 
DY this warranty will be a war risk for the pur- 
ta ofthis case. It is alleged by the claimants 
hat the risk in the present case would be 
exeluded from an ordinary policy by the words 

trom all consequences of hostilities or warlike 
Operations.” 
u It is settled by decision that the mere fact 

‘at a collision between merchantmen caused 
#4 navigating at full speed at night without 
aaah in obedience to regulations in force during 
elle does not by itself make the loss one 
ue from a war risk within the meaning 
be is clause. But if one or both of the vessels 
‘vere engaged at the time in a warlike operation 
becomes a war risk as being a consequence 
en _Warlike operation. The ease therefore 
ra E itself into the inquiry whether either 
we a of two merchant vessels, the Geelong 
ome he Bonvilston, were on the facts of this 

>e engaged in a warlike operation. ‘The facts 


a «i z 
jA upon the special case are the follow- 


Q 


ee Geelong was totally lost by a collision 
Olean: her and the British steamship Bon- 
32° oho the Fast Mediterranean in latitude 
the Ma N., longitude 30° 5’ Eat 7.25 p.m. on 

lst Jan. 1916. There was no negligence on 
ea. of cither vessel. | The Geelong was 
and. tom Port Said to Gibraltar for orders, 
The a Jaden with a cargo of general goods. 
Sritis! fee was under requisition by the 
anec 2 Government, and as eig ambu- 
rom Moe and other Government stores 
P wns hi to Alexandria. J Both Mudros and 
at that "a were war bases. The Mediterranean 
activit time was the scene of considerable 
in Nea on the part of enemy submarines, and 
aut Bie to the instructions of the naval 
dicen les both vessels were, when the collision 
With Place, being navigated at best speed and 

‘out showing any lights. It has not been 


! like operation. 


alleged that the Geelong was engaged in a war- 
She was proceeding with a 
cargo of general goods to Gibraltar for orders. 

The question is whether the Boncilston was 
so engaged. 

The question was referred to Mr, Raeburn, 
K.C., as arbitrator. Mr. Raeburn in his award 
and special case, after stating the contentions 


is a question of fact, I find, and in so far as it is 


; a question of law (and in such case subject to the 


opinion of the court), I hold that the loss of the 
Geelong was caused by a marine peril, and not 
by a war peril.” 

The learned arbitrator does not state the 
grounds on which he arrived at this conclusion. 
Personally I should have been very glad to 
have had the help, which might have been 
afforded by a statement from so able and 
experienced an arbitrator, of the path by which 
he arrived at his conclusion. The award states 
his conclusion, subject to the opinion of the 
court upon the case, and adds in par. 12: 
“The question for the opinion of the court is 
whether I am right in law in holding that the 
loss of the Geelong was in the circumstances 
hereinbefore stated caused by a marine peril 
and not by a war peril.” 

The question, therefore, is whether upon the 
facts stated in the case, the loss of the Geelong 
was as a matter of law a loss by war peril. 

Bailhache, J. held that the Bonvilston was 
engaged in a warlike operation. He says: 
“ Now in my opinion, a vessel] engaged, as the 
Bonvilsion was, in carrying Government and 
British stores and ambulance wagons from one 
war base to another war base is engaged in a 
warlike operation. 

He refers to the opinion expressed by Lord 
Atkinson in the case of The St. Oswald that a 
vessel engaged in the business of carrying some 
of the forces of the Crown from Gallipoli upon 
its evacuation to some other destination, was 
engaged in a warlike operation. Bailhache, J. 
then procceds: ‘t Now, if it be a warlike opera- 
tion to take troops from one place to another, I 
am unable to sce myself that it is not equally a 
warlike operation to take other munitions of 
war, or ambulance wagons for the use of 
wounded soldiers, or to convey these things 
from one place to another.” And on this 
grouncvhe answered the questions in the special 
ease in favour of the claimants. 

The decision of Bailhache, J. was confirmed 
in the Court of Appeal, but not precisely upon 
the same ground. 

The Master of the Rolls, referring to the por- 
position laid down by Bailhache, J., which I 
have already quoted, says ; * I am not prepared 
myself to assent to such a broad proposition 
as that. I can quite conceive that a merchant 
vessel may be carrying ambulance wagons and 
other Government stores from one war base to 
another war base and still in certain circum- 
stances may not be engaged in a warlike opera- 
tion, and I think, if left to myself, I should have 
said we have not sufficient findings of fact to 
determine whether the learned judge is right in 
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his decision or not.” He goes on to say that 
personally he should have desired further infor- 
mation, but as his colleagues thought this 
unnecessary he would not dissent from their 
affirmanee of Bailhache, J. 

Warrington, L.J. thought the court was at 
liberty to take notice of the dates of the evacua- 
tion of Gallipoli and of the fact that Mudros was 
notoriously the advanced base for the opera- 
tions in Gallipoli, and so to infer that the 
carriage of wagons and stores by the Bon- 
vilston was part of the process of evacuation, and 
therefore a warlike operation. 

Serutton, L.J. put his decision on two 
grounds. In the first place he said: “I am 
prepared to hold that carrying ambulance 
wagons and Government stores from one war 
base to another in time of war was a warlike 
operation.” But he went on to say: “ I also 
think, though, of course, it is not necessary for 
my decision on the view I take, that we are at 
liberty to take from The St. Oswald case the fact 
that Gallipoli was being evacuated on the 
31st Dec. and the Ist Jan., and to conclude that 
this voyage from Mudros to Egypt on the 
Ist Jan. was part of the warlike operation of the 
evacuation of Gallipoli, which, of course, if 
correct, makes the case much stronger.” 
Possibly some error has crept into the transcript 
of this passage, and I am not prepared to accept 
as correct the proposition that we may add to 
this special case additional facts which happen 
to have been proved in another case. 

The question must be decided simply upon 
the facts stated in the special case itself. The 
precise dates and details of particular warlike 
operations cannot be regarded as matters of 
which the court can take judicial notice. If 
they are material they should be found by the 
arbitrator. 

But, in my opinion, enough is stated in the 
“use itself to enable us to answer the question. 

Par. 1 states that the Geelong was requisi- 
tioned by the Commonwealth Government for 
transport purposes in connection with the War, 
but there is nothing to show that at the time of 
the collision she was engaged in any warlike 
operation. She was simply proceeding to Gibral- 
tar for orders and was carrying a part cargo of 
general goods laden on Government account. 

It is otherwise in the case of the Bonvilston. 
The material facts with regard to her, as stated 
in the seventh paragraph of the case, are these : 
“The Bonvilston at the time of the collision 
was procceding from Mudros to Alexandria. 


She was under requisition by the British 
Government, and was sarrying ambu- 


lance wagons and other Government stores 
from one war base (Mudros) to another war 
base (Alexandria).” 

That the Mediterranean was the scene of 
considerable activity on the part of enemy 
submarines is stated in the sixth paragraph of 
the case, and this is illustrated by the fact that 
both vessels when the collision occurred werc, 
in accordance with naval regulations, proceed- 
ing at night at their best speed and showing no 
lights. 


In the absence of any circumstances tending 
to put a different colour upon the transaction, 
the carriage in time of war of ambulance 
wagons and other Government stores from one 
war base to another war base is carriage for the 
purposes of the war. It is immaterial whether 
the wagons and stores are being taken to a 
base for the purpose of warlike operations to 
be conducted from that base, or are being 
fetched away from a base because the warlike 
operations conducted from it have ceased. In 
either case the carriage is part of a military 
operation. 

It is possible that, as the Master of the Rolls 
said, there may be circumstances which would 


' prevent such carriage in time of war of Govern- 


ment stores from one war base to another from 
being in the nature of a military operation. 
Such circumstances must be of a special 
character, and it cannot be supposed that if any 
such circumstances existed in the present case 
they would not have been stated by the 
arbitrator. 

In the absence of all explanation the only 
rational inference is that the carriage by the 
Bonvilston of the ambulance wagons, and the 
other Government stores formed part of 
a warlike operation, and was therefore a 
war risk under the test on which the parties 
agreed. 

I think that the same result would have 
followed under the clause contained in the terms 
of requisition, as a collision caused by the fact 
that the two vessels were, under war regulations, 
proceeding in the dark at full speed in time of 
war without lights, hardly falls within the 
category of ‘ordinary sea risks.” ‘This, bow- 
ever, is inmaterial. 

Lord Duxrvrn.—I concur with the Lord 
Chancellor and would not add anything were 
it not that this question has been raised how far 
it is legitimate to take judicial notice of certain 
facts. I should not feel I was justified in 
resting any conclusion which I formed on such 
things as the particular dates when certain 
operations of war were begun or were in pro- 
gress when those dates had not been proved, 
but had to be supplied from my own private 
knowledge. 

On the other hand it is settled by authority 
that a judge may be aware that there is a state 
of war, and by that I do not understand a 
vague consciousness, such as may have been 
felt by an ancient Roman when he noticed that 
the temple of Janus was open, but an intelligent 
apprehension of the war as it is and the theatre 
of the operations thereof. Knowing then that 
there was a war in the Levant, and that the 
Dardanelles and Syria were the scenes of naval 
and military operations, and that it is found asa 
fact by the arbitrator that the vessel which 
eaused the loss by collision was carrying stores 
of a character to be employed in active warfare 
from one war base, Mudros, to another war 
base, Alexandria, I consider I have sufficient 
to warrant me in agreeing with the Court of 
Appeal that the risk was a war risk in the sense 
of the indemnity in question. 
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. Lord Arxinson.—Any difficulty which arises 
in this case is due to the fact that some of the 
Most important facts were not elicited at the 
arbitration. The collision took place on the 
lst Jan. 1916. The Bonvilston was then 
gaged in carrying some ambulance wagons 
and some other Government stores from Mudros 
to Alexandria. The arbitration took place 
about five years later. Nothing would have 
>een easier than to have ascertained and proved 
in the arbitration what was the condition of 
things at Mudros when the ship Bonvilsion was 
Hy there; whether the evacuation of 
pallipoli was or was not proceeding ; what aid 
ne island of Mudros lent to the process of 
tp acuation, if any; for what purpose were 
ese ambulances sent to Alexandria ; was it 
an order that they should be destroyed, and so 
Put out of the reach of the enemy, or were they 
ely home to England or to some peaceful 
b Pot, or was it that they should be used in aid 
* combative operations then being actively 
carried on, or about to be instituted by His 
pa esty’s military forces against the military 
orces of the Turkish Empire, with which His 
Majesty was then at war. 

lt is much to be regretted that these matters 
ere not inquired into. It is well established 


that the courts of law in this country, can take 


ae notice of the fact that a state of war 
rea between this country and some foreign 
i Soy, but I am not at all sure that the courts 
of aw in this country can take judicial notice 
ts the fact that any particular operation, such 
“S a battle or a siege, an advance or retreat, or 
à i evacuation of a particular field of action 
a ually took place, and much less when such 
“n Operation began or ended. 
Maga the Bonvilston, when carrying these 
nie ulance wagons to Alexandria, was or was 
Gis engaged in a “ warlike operation”’ will 
Pend very much, if not entirely, on the pur- 
Pose for which they were carried there. 
ee, the judgment which I delivered in Britain 
i..cmship Company Limited v. The King 
at Sup.), which I would not have alluded to 
ales that it has been so often referred to, I 
a auy indicated that this purpose is in such 
. S€S a vital matter to be considered. I said: 
o e transfer of the combative forces of a 
=i from one area of war to another, or from 
nae A ani of an area of war to another for com- 
ive purposes, would, I think, be a warlike 
Operation.” 
Men adhere to that opinion, and I think the 
am PIE applies to the carriage of wagons, 
Goa on, guns, or other material things 
ice an to and discharged at a particular place 
the mate Purpose of being used by the forces of 
whic} rown Operating in a field of action in 
a ì the landing place is situated, in attacking 
hic a enemy, or defending themselves against 
dies attacks, I think the words “ attacking ” 
aie, defending >? in this sentence must be 
Lwin to inchide the providing of ancillary 
Ves such as beds to lie on, or food to eat, 
Atl “! are necessary to fit the combatants for 
ack and defence. 


| 


Sir John Simon most ingeniously argued that 
the words “ war base ” as used in the following 
passage of the case stated: * She (the Bon- 


į vilston) was under requisition by the British 


Government and was carrying ambulance 
wagons and other Government stores from one 
war base (Mudros) to another war base (Alex- 


| andria) ”’ indicated with sufficient clearness the 
: purposes these things fulfil at the place from 


which they were taken, and those they were 
designed and intended to fulfil at the place to 
which they were carried. For the purposes of 
this argument he distinguished between a 
“ war base ” and a *“ base of supply.” A base 
of supply, he said, is a place-where war stores 
are accumulated and preserved ready to be 
drawn upon when occasion may require for the 
needs of the war; but it may be far distant 
from the field of war. In that sense the stores 
in London and elsewhere in this country con- 
taining clothes and boots, rifles and ammuni- 
tion, &c., were in the Great War bases of supply, 
but he said, as I understood him, that a “ war 
base ” meant a place with which the combative 
forces actually carrying on the war were, as it 
were, in touch, that it was a place so near to the 
fighting lines that the goods collected there 
could be made available to supply the daily 
needs of the combative forces, whatever position 
they might hold or occupy in the whole field of 
war. It was a place to which nothing was 
brought not deemed to be necessary to supply 
these needs. 

If that be so, then it may fairly be inferred 
that everything brought to such a base is 
dedicated to the use I have mentioned, and is 
brought there for the purpose of being avail- 
able for that use. 

I have thought much over this argument, 
and have come to the conclusion that it is 
sound and may be acted upon with safety. In 
my opinion, therefore, the respondents have 
been enabled by relying on these words “ war 
base ” to discharge the burden of proof that lay 
upon them, I think they established that the 
voyage of the Bonvilston fzom Mudros to 
Alexandria was a warlike operation, that it was 
the proximate cause of collision, and that the 
appeal fails and should be dismissed with 
costs. 

Lord SumNer.—When the Geelong and the 
Bonvilston came into collision, both ships were 
navigating at best speed at night without 
lights under imperative Admiralty orders, and 
the Geelong, having the Bonvilston on her star- 
board hand, was the give-way ship. Sir Sainuel 
Evans, P., however, found that neither ship 
was guilty of negligence, and this finding is 
accepted. The only cause of the collision, 
therefore, was that the Geelong did not give 
way and so avoid the collision, because the 
Bonvilston had made herself invisible, She was 
carrying Government property, so described as 
to show that, primd facie, it was material of war, 
transported from one ‘“‘ war base ” to another 
“ war base ” both in the Levant, and was doing 
so with lights out for fear of enemy submarines. 
This, operation was the direct cause of the 


LO 
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collision. The question is whether it was “ war- 
like ” within the agreed effect of the contract. 

Had this case been the first of its class to be 
decided, instead of being the latest, I can 
understand that some difliculty might have 
been felt in saying that the operation was war- 
like, for in itself it was peaceable cnough. It 
was unagpressive ; it was unobtrusive, not to 
say furtive; and the Boncilston would have 
behaved in exactly the same way, if she had 


been carrying a purely commercial cargo 
between exclusively mercantile ports. The 


difficulty is to distinguish this case, if not from 
previous decisions, for none quite cover the 
point, at least from dicta more or less closely 
involved in them. 

It is not quite satisfactory to say that, if the 
operation of carrying troops would be warlike, 
at any rate when they are in fighting trim, the 
operation must be also warlike in carrying one 
or more of those appurtenances without which 
it would be inhuman to send them into battle. 
This is, after all, only an argument from analogy, 
and analogy is often deceptive. 

“ Warlike operations” is an expression 
deliberately wide, and, incidentally, rather 
vague, but it has been held that a mere operation 
during war is not warlike, if it is not also an 
operation of war. On the other hand, what is 
more like war than doing with the indispensable 
equipments of an army such things as have to 
be done, in order that the army may itself 
engage the enemy with proper provision for 
those who fall ? I think that the real question is, 
whether the learned arbitrator found the facts 
sufficiently to bring the case within this con- 
sideration, when he said “she was under 
requisition by the British Government and was 
carrying ambulance wagons and other Govern- 
ment stores from one war base (Mudros) to 
another war base (Alexandria).”’ 

It is certainly legitimate to consider what is 
implied in this finding as well as what is 
expressed in it. “ War base” is a term which 
the special case does not define. I doubt if it 
has a definition for the present purposes. A 
war base is evidently a place used for certain 
purposes of military supply in a time and in an 
area of war. The term is an administrative 
one and, whatever it may connote in a text- 
book on the theory of war, in practice it is 
simply the place chosen by the compctent 
military authority on which to base other 
operations of war. A place is, therefore, not a 
war base, because nature made it so, or owing to 
the fitness of things, but because those directing 
the war chose it for that purpose. I think that 
a court of law may with propriety, and I hope 
with substantial conformity to the fact, pre- 
sume, till the contrary is shown, that Govern- 
ment material of war is not idly shifted from 

rar base to war base, or transported at great 
cost otherwise than for war purposes. If so, it 
seems to me to be implicit in the facts found, 
that this transportation of these stores was a 
warlike operation. This appears to have been 
the view of Scrutton, L.J., and, subject to some 
comment on the language which he used, it was 


the view of Bailhache, J. also. The learned 
judge says : “if it be a warlike operation to take 
troops from one place to another, I am unable 
to see myself that it is not equally a warlike 
operation to take other munitions of war— 
ambulance wagons for the use of wounded 
soldiers—to take those things from one place 
to another.” I do not think that the learned 
judge meant to say, at any rate with reference 
to the transport of chattels, that transport of 
munitions of war from any place to any other 
place is necessarily a warlike operation. Possi- 
bly there may be some difference in the case of 
the transport of troops, of which it may be said 
that any transportation of them in time of 
war is warlike, but in the case of chattels, I 
assume that his remark was intended to he 
directed to the case in hand as found in the 
special case. 

The objection is made, that some connection 
must be shown between the voyage with its 
termini on the one hand and the chattels trans- 
ported on the other, and that, if this is not 
shown, the claimant has not proved his case. 
If, for example, the Government property was 
neither taken on board at Mudros nor was 
intended to be discharged at Alexandria ; if it 
had never belonged to the Mudros stock and 
was not to belong to the Alexandria stock, then 
the transport from war base to war base was 
purely fortuitous and had no connection with the 
property transported, at Ieast none which would 
colour the transportation with the quality of 
being a warlike operation. In certain circum- 
stances it may be that this objection would be 
valid. If the stores had been shipped in England 
for Hong Kong, and the calls at Mudros and at 
Alexandria had been made for ship’s purposes 
or in connection with other cargo, so that they 
were mere incidents in a prolonged voyage, or if 
the goods formed but a small part of the lading 
of the ship, which otherwise consisted of 
ordinary merchandise, different considerations, I 
dare say, would arise. It seems to me, how- 
ever, that we should be imputing to the learned 
arbitrator a finding equally irrelevant and mis- 
leading, unless we read it as implying a materiai 
connection between the termini of the voyage 
and the object and character of the transporta- 
tion. I can have no doubt myself that his 
finding means that, for good reasons connected 
with the war, the military authorities in the 
course of their duty depleted a stock at one war- 


i base with the object of increasing that at 


another, where presumably it would be of more 
use for the military purpose for which it was 
primarily designed. 

It is further suggested that the Court of 
Appeal considered the findings of the arbitrator 
insufficient in themselves to warrant the con- 
clusions drawn by Bailhache, J., without the 
introduction of facts, which had not been found 
but which might be supplied on appeal by 
taking what is called judicial notice of them. 
These facts appear to have been (1) that the 
voyage of the Bonvilston synchronised with the 
evacuation of the Dardanelles, and (2) that 
Mudros was so intimately connected with the 
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Operations in the Dardanelles, that the evacua- 
tion of stores from Mudros might be regarded as 
part of the evacuation of some of the positions 
In the Gallipoli Peninsula. 

‘O require that a judge should affect a 
cloistered ignorance of facts which every other 
man in court is fully aware of, and should insist 
on having proof on oath of that, which, as a man 
of the world, he knows already better than any 
Witness can tell him, may easily become pedantic 
and futile. Least of all would it be possible 
to require this detached and blindfold attitude 

Owards facts, which the course of the late War 
‘as burnt into the memories of us all. It does 
Not, however, seem to me, as at present advised, 
that the month and day at or about which a 
Particular military movement was carried out, 
Or that the existence between the Gallipoli 

insula and Mudros Bay of the relation of 
active front to supply base, are matters as to 
Which everybody can be deemed to be fully and 


accurately informed or of which judges can be | 


required, in the legal sense of the words, to take 
Mdicial notice ; still less is the fact—which isa 
a citer of expert military training—that, in such 
relation and about such a time, the simul- 
‘neous removal of such things as ambulance 
Wagons from the base would have any 
Particular connection with the operations going 
°rward at the active front. At any rate, I 
ee not found any authority which goes 
arly 50 far, and there are many which, 
“prising as they are in any case, would be 
absurd, if the rule really went to this extent. 
Pe do not, however, think that this is a true 
sit of taking judicial notice, for that involves 
at, at the stage when evidence of material 
a can be properly received, certain facts may 
ii deemed to be established, although not 
e UR by sworn testimony, or by the produc- 
wai out of the proper custody, of documents, 
Mr wa speak for themselves. Judicial notice 
ers to facts, which a judge can be called upon 
© receive and to act upon, either from his 
sneral knowledge of them, or from inquiries to 
fro Made by himself for his own information 
ae. Sources to which it is proper for him to 
e In the present case the opportunity for 
ian Toducing new evidence had passed. The 
re was one of Jaw, namely, what was 
aint leit in the facts stated by the learned 
we ce who was the judge of fact, selected 
of N€ parties. As it seems to me, all that the 
iaa of Appeal obtained by noticing historical 
5 5S. whether from general recollection or from 
eq Teport of the case of The St. Oswald, was 
eee to be got by considering that this 
ne portation took place in time of war from 
bot war base” to another “ war base,” 
wince in the Eastern Mediterranean, 
mari on more or less infested by enemy sub- 
Ditmas and referred to articles, which are not 
tre ae subjects of ordinary commerce, but 
tio taturally provided for use in warlike opera- 
gi at any rate, when they are at a war base. 
hola- and without more, I think it is right to 
> that in the absence of any contradiction 
Modification of these facts, this transporta- 
Vor. XVI, N.S 
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tion itself was a warlike operation also. Those 
who carried it out were not indeed com- 
batants, but they were ministering to combatant 
needs, and were themselves exposed to risk of 
attack and destruction from combatants on 
the other side. If not an actual operation of 
war, this was a warlike operation, and I think 
it falls outside the class which is properly 
described as being merely operations during 
war. I therefore think that the appeal fails. 


Appeal dismissed. 


Solicitors for the appellant, Parker, Garrett, 
and Co. 

Solicitors for the respondents, Ince, Coll. 
Ince, and Roscoe. 


Judicial Committee of the Privy Council. 


Wednesday, July 5, 1922. 


(Before Lords Sumner, Parmoor, WRENBURY, 
and Sir ARTHUR CHANNELL.) 


ATYCHIDES V. SECRETARY or STATE TOR 
Inpa ; Tue Kara Deniz. (a) 

ON APPEAL FROM TIIE HIGI COURT OF BOMBAY 
IN PRIZE. 
Prize—Ship—Owner residing and carrying on 
business in enemy state—Naturalised in neutral 
state—Ship documented as enemy ship— 

Seizure—Condemnation as prize. 

The owner of the K. D. was born in Turkey, and 
resided and carried on business in Turkey. 
He had been naturalised as a Persian subject 
about the year 1912. The K. D., shortly before 
the outbreak of war between the United Kingdom 
and Turkey, entered the port of Bombay flying 
Turkish colours, and documented as a Turkish 
ship. Shortly afterwards she hoisted neutral 
colours. On the outbreak of war between 
this country and Turkey, while the owner was 
at the Piræus, the K. D. was seized at Bombay 
and condemned as lawful prize. 

Held, that the K. D. must be regarded as an 
enemy ship, and that she was rightly condemned. 

Decision of the High Court at Bombay in Prize 
affirmed. 

APPEAL by the claimant from a judgment and 
decree of Macleod, C.J. by which the steamship, 
the Kara Deniz, was condemned as good and 
lawful prize, the ground of condemnation being 
that her owner, the appellant, had at all times 
material a commercial domicile in Turkey, 
and that the vessel, though flying, and entitled 
to fly, the Persian flag, must be treated as an 
enemy vessel. 

The appellant, Socrates Atychides, was by 
parentage an orthodox Greek Christian. He 
was born in Constantinople, and was ordinarily 
resident there till the year 1914. In the year 
1911 he, while continuing to reside in Con- 
stantinople, became a Persian subject, the 


(a) Reported by We. Aron, Esa., Barrister-at- 


aw. 
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immediate purpose of such change of nationality 
being to free his children from the obligation 
to serve in the Turkish army. Persian law 
permits nationalisation without residence in 
Persia. He carried on business as a shipowner 
in Constantinople, in which business he had 
been engaged for upwards of ten years, and 
was the owner, or part owner, of seven steam- 
ships. These vessels all flew the Persian flag, 
and were named after towns in Persia, their 


port of registry being Bunder Abbas. They 
were chiefly employed in trade between 


Batoum and Constantinople, and, among other 
things, carried mails for the Russian Govern- 
ment ; they also carried pilgrims to Jeddah. 
The appellant had a partner in his business, 
one Bachrato, a Greek, and the partnership 
managed the business of the ships. ‘There 
were Turkish and German shareholders in 
most of the ships, but as regards the Kara 
Deniz, the appellant, when he bought her, 
purchased her for himself, and there were no 
other shareholders in her. 


Mirza Khan for the appellant. 


Sir Leslie Scott (S.-G.) and Ion. G. Lawrence 
for the respondent, were not called upon. 

Their Lordships’ judgment was delivered by 

Lord SumMNner.—Although their Lordships 
do not find it necessary to call upon the Crown 
for any argument, they must not be understood 
to cast the smallest slight upon the argument 
which has been advanced to them on behalf 
of the appellant in so doing. Indeed, they wish 
to say that great assistance has been rendered 
to them by the brevity, the clearness, and the 
good judgment which counsel for the appellant 
has displayed on behalf of his client ; but their 
Lordships have come to the conclusion that 
there is no ground made out upon which they 
can interfere with the condemnation which was 
pronounced in the court below. 

The casc is a claim in prize for the condemna- 
tion of the Kara Deniz. It has been heard on 
two occasions. On the first, the learned judge 
found that the formalities of the transfer to 
the claimant appeared to be complete; but 
he had doubts, which the circumstances 
certainly seem to have warranted, whether 
the transaction might not have been a coilusive 
one entered into for the purpose of assisting 
the Turkish Government, then an enemy of 
His Majesty, and accordingly the case was 
adjourned to give the claimant the opportunity 
of calling further evidence upon that point. 
Subsequently the case came on again, and a 
decree of condemnation was pronounced upon 
the ground that the claimant had, at the time 
of the capture and continuously thereafter, 
a commercial domicile in Constantinople, and 
that he had never formed any intention, nor 
taken any steps, which had the effect of 
divesting him of that commercial domicile and 
adopting some other. If the decision that he 
had not done so, and had therefore retained 
his Turkish commercial domicile, was correct, 
it is not contended before their Lordships that 
the condemnation was not properly pronounced. 


The question is one of fact, and depended 
in the first instance upon the evidence given 
as to the acts and intentions of the claimant. 
He was by race a Greek. He was a member of 
the orthodox Greek Church, but was born in 
Constantinople a Turkish subject. About three 
years before the war he had been naturalised 
as a Persian subject, but he continued to carry 
on his business in Constantinople as before. In 
partnership with a Turkish subject, he traded 
as a manager of shipping ; and in co-ownership, 
sometimes with Turks and sometimes with 
Germans, and in one or two cases without any 
co-owners, he was owner of a number of vessels 
trading principally in the Black Sea, where they 
carried the Russian mails, and through the 
Suez Canal and down the Red Sea, where they 
engaged in the pilgrim traffic to Mecca. This 
business he carried on up to the very eve of 
the outbreak of the war between Turkey and 
Great Britain. Ile happened then to be in the 
Piræus in consequence of some trouble into 
which one of his vessels, the Teheran, had got. 
The imminence of war must have been obvious 
to him, as it was to everybody else, because 
his vessels had been employed in transporting 
troops for the Turkish Government, a service 
which they had rendered in time of peace for 
some years, but now were called on to render 
upon an exceptionally large scale. 

In the autumn of 1914 mines had been laid 
in the Dardanelles, the trallie through the 
Straits was no longer conducted in the ordinary 
mode of times of peace, and it could hardly 
have been a surprise to him when, at the 
Pirxus, he learned that war had formally begun. 
He took an early opportunity of removing 
from the immediate area of war his wife and 
children, and brought them to the Piræus. His 
Turkish partners he left in Constantinople. 
His material interests were there, because his 
ships, except the Teheran and the Kara Deniz, 
were in the hands of the Turkish Government ; 
and his undertakings therefore continued as 
before in Constantinople, although they were 
seriously hampered, and perhaps brought to a 
standstill by the war. He next devoted 
himself to the fortunes of the Kara Deniz, 
which he had bought in the previous August. 
It may be assumed for present purposes that 
everything connected with the purchase was 
done in good faith ; but she was a vessel at 
that time on passage eastwards, and reached 
Bombay before the claimant had been able 
to communicate with the captain for the 
purpose of taking the formal steps necessary 
to change her flag and to establish her as a 
Persian vessel. She reached Bombay flying 
the Turkish flag, under the command of a 
Turkish captain, with a Turkish crew ; she had 
no register on board, but in other respects 
she was documented as a Turkish vessel. The 
claimant accordingly went to Bombay himself 
for the purpose of trying to terminate her stay 
at Bombay, for the authorities insisted that, 
before the change of ownership could be recog- 
nised, the register must be produced and put 
into regular order. His intention was to 


ASPINALL’S MARITIME LAW CASES. 


3 


Priv. Co.] 


— 


AYTYCHIDES ©. SECRETARY OF STATE FOR INDIA: True Kara Dunsz. [| Priv. Co. 


forward the vessel to a destination, which he 
Says had been prearranged——Busra. 

Under these circumstances the burden of 
Proof was upon him to satisfy the learned judge 
that the commercial ‘Turkish domicile, which he 
had certainly retained up to the time when 
war broke out, had been altered. He might 
have stated that it was his intention definitely 
to give it up, and not to resume business in 
Constantinople at all. As to that, he made 
Statements in evidence before the learned judge 
Which negatived any such intention, becausc 
he said in cross-examination : *“ I shall go back 
as soon as the Dardanelles are open. It is 
Immaterial to me whether war is going on or 
Not. I want to go to look after my business. 
! was afraid of the safety of my wife and family, 
4S they were Greeks.” It is true that in re- 
€Xamination he said : “ I do not want to trade 
there while war continues. If I got to Con- 
Stantinople I would try and get my ships to 

reus” ; and it is suggested that what he 
really meant was that he expected that very 
Shortly, not only would Constantinople be in 
the hands of the British forces, but apparently 
Would have been annexed to the British Empire, 
‘nd have become a British possession. No 
grounds are shown for so far-reaching an 
anticipation as that ; but, at any rate, he gave 

üs evidence before the learned judge, who 
“Ymed his own opinion as to it. Cogent 
8Tounds would be needed to alter the conclusion 
drawn by him from the oral evidence which 
the appellant gave, in spite of the fact that he 
Spoke Greek, and that it seems doubtful 
Whether the interpreter thoroughly understood 
reek, while the court did not, at any rate, 
Profess to understand that language. Every 
act of Mr. Atychides at the time was consistent 
With the intention to retain his commercial 
“Omicile at Constantinople, and is inconsistent 
With any intention to divest himself of it. He 
did his best to continue the voyage of the 
Kara Deniz to a Turkish port, although he 
Was not able to show that there was any 
Particularly pressing commercial object in 
Sending her to Busra, where no cargo was 
gaged, where no agent had been appointed, 
ac Where, so far 2s appears, there was no 
sedo to be expected. He continued to act 
Bee as before, so far as their Lordships 
tus It may be said that there was very 
a e that he could do with his business in 
,Onstantinople, he being in the Pireus and 
ns ships being in the hands of the Turkish 
Mey tnment ; but still the matter rested with 
4g and on appeal their Lordships think it 

Possible to dissent from the conclusion at 
‘ich the learned judge arrived in that state 
tha evidence, namely, that the claimant 
ae not discharged the burden of proof which 

Y Upon him of showing that he was no longer 


oO 


c 1 e x 
e omercially domiciled in Turkey, as he had 
en before. That being so, it has not been 


deved before their Lordships that the con- 
Mnation should not stand. 
There were other claims raised at the first 
al, the nature of which appears to have been 


that it was contended that the ship had been 
detained by the Government at Bombay either 
without legal authority or in the unreasonable 
exercise of a legal authority, and under such 
circumstances as to warrant the claimant in 
the prize proceedings making a claim for 
damages for detention of the vessel. It may 
be that, if the ship had been released in the 
prize proceedings, he might have a claim for 
something of the kind; but what claim in 
prize he could have as an alternative to a 
claim for the release of the vessel, and con- 
sistently with her condemnation, does not 
appear. 

On the first occasion, either by arrange- 
ment or in the discretion of the learned judge, 
those questions do not seem to have been 
tried ; on the second oceasion it was unneces- 
sary to try them because the vessel was con- 
demned, and there it was conceived that the 
matter ended. It has been contended before 
their Lordships by counsel for the appellant, 
first of all, that there is such a grievance ; and, 
secondly, that it is one upon which their 
Lordships ought to pass an opinion in the 
appellant’s favour. It is quite clear that, 
sitting in appeal, their Lordships could not 
investigate this matter for the purpose of 
giving a decision themselves if it was never 
passed upon at Bombay before a court there, 
and after proper examination of the facts in 
court; and their Lordships are clearly of 
opinion that no ground whatever has been 
made out for giving the appellant any relief 
in that connection. If he has any such rights, 
he should prosecute them in Bombay. Their 
Lordships are very far froin encouraging any 
supposition that he has such rights. Counsel 
frankly admitted that the case must be, not 
that there was illegai behaviour on the part 
of the port officials, but that they acted 
unreasonably in exercising legal rights for a 
long time, instead of accepting the representa- 
tion diplomatically made on behalf of the 
claimant ; and it was contended that the object 
was the indirect one of getting an opportunity 
of condemning a Persian vessel as Turkish, if 
war should break out between Great Britain 
and Turkey. A charge of bad faith like that, 
which has never been investigated, still less 
supported, is one as to which it is unnecessary 
to say anything further. 

Their Lordships therefore think that there 
is no ground whatever for interfering with the 
condemnation pronounced by the Chief Justice 
of Bombay, and they will humbly advise His 
Majesty that the appeal should be dismissed 
asc Appeal dismissed. 

Solicitors for the appellant, P. J. Canning. 

Solicitor for the respondent, Treasury 
Solicitor. 
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Nov. 17, 20, 21, 1922, and Jan. 23, 1923. 


(Before Lords HALDANE, Suaw, Parmoor, 
WRENBuRY, and Carson.) 


CORPORATION OF THE RoyvaL EXCHANGE 
ASSURANCE (OF LONDON) AND ANOTHER v. 
KINGSLEY NAVIGATION COMPANY LIMITED. (a) 


ON APPEAL FROM THE COURT OF APPEAL OF 
BRITISH COLUMBIA. 


Canada (British Columbia)—Ship—Loss by fire 
—Destruction of cargo—Bill of lading— 
Exemptions—Unseaworthiness—Onus of proof 
—Water Carriage of Goods Act 1919 (9 & 10 
Edw., c. 61), ss. 4 and 7. 


The Canada Water Carriage of Goods Act 1919, 
by sect. 4 renders any clause, covenant, ur agree- 
ment illegal, null, and of no effect, which 
purports to relieve the owner, charterer, or agent 
of any ship, from obligations to exercise due 
diligence to make and keep the ship seaworthy. 

Sect. 6 protects the owners of a ship who exercises 
due diligence to make the ship in all respects 
seaworthy, against responsibility for loss or 
damage resulting from faults or errors in 
navigation, or in the management of the ship, 
or from latent defect. 

By sect. 7, “The ship, the owner, charterer, 
agent, or master shall not be held liable for loss 
arising from fire or for loss arising 
without their actual fault or privity or without 
the fault or neglect of their agents, servants, or 
employees.” 

A cargo of lime was shipped on board a barge 
belonging to the respondenis. On the voyage 
ihe barge, owing to her unseaworthy condi- 
tion, began to leak, with the result that the 
water flowing in caused a combustion of the 
lime, and the vessel was set on fire and the cargo 
destroyed. The cargo was shipped under a bill 
of lading which contained the following term : 
“Shipment covered by this bill of lading is 
subject to all the terms and provisions of and to 
all the exemptions from liability contained in 
the Water Carriage of Goods Act. 
This bill of lading and all maiters arising 
thereunder shall be subject to and be inter- 
preted according to the law of England in so far 
as the same is not repugnant to the provisions of 
the said Act.” 

Held, that if a shipowner seeks to escape liability 
on the ground that the loss arose from fire, 
the onus of showing that the loss did arise from 
fire is affirmatively on him. The respondents, 
in order to escape liability must prove that the 
loss arose without their actual fault or privity 
or without the fault or neglect of their agents, 
servants, or employees. It was impossible 
to say upon the evidence that this loss arose 
without the fault or neglect of their general 
manager, who being cognisantof the unseaworthy 
condition of the barge sent her to sea with a cargo 
of lime. The respondents were, therefore, not 
entitled to the protection of the Act. 


Lennard’s Carrying Company Limited v. Asiatic 
Petroleum Company Limited (13 Asp. Mar. 


(a) Reported by Epwanp ie M. CHAPLIN, Esq., Barrister- 
at-Law. 


Law Cas. 81; 113 L. T. Rep. 195; (1915) 

A. C. 705) applied. 

Decision of; the Court of Appeal of British 

Columbia reversed. 

APPEAL from the judgment of the Court of 
Appeal of British Columbia. 

The respondents were a company incor- 
porated under the Companies Act of British 
Columbia and they carried on since 1918 the 
business of carrying lime from Blubber Bay, 
Texada Island, to various points in British 
Columbia and in the United States. In Nov. 
1920 the appellants, the Pacific Mills Limited, 
contracted to buy from the Pacific Lime 
Company Limited 3000 barrels of lime to be 
consigned, at Blubber Bay on board a barge 
called the Queen City which belonged to the 
respondents, to the appellants at Ocean Falls. 
On the voyage, while the barge was in tow of a 
tug. smoke was observed rising from the after 
hatch, and the barge and her cargo were com- 
pletely burnt and destroyed. The cargo was 
insured with the first named appellants, and 
on the 22nd Dec. 1920 they paid to the con- 
signee the amount and took from him an 
assignment of their claim against the respon- 
dents. On the 26th May 1921 the consignee 
and the assurance company joined in an action 
against the respondents to recover the value of 
the lime which had been lost. The facts of the 
case appear fully from the judgment. 

Macdonald, J. held that the immunity from 
liability for loss by fire given by statute was not 
absolute ; that the barge was unseaworthy, and 
that as the barge was unseaworthy the onus of 
showing that the fire did not result from the 
unseaworthiness of the barge was upon the 
defendants, and they had not discharged that 
obligation. 

The defendants appealed to the Court of 
Appeal, who unanimously allowed the appeal. 
Macdonald, C.J. and Galliher, J. agreed with 
Macdonald, J. on the construction of the 
statutes that the immunity was not absolute, 
but disagreed with him that the burden of 
proof was upon the defendants of showing that 
the fire did not occur from the unseaworthiness 
of the barge. McPhillips, J. was of opinion 
that the statutory exemption from liability for 
loss by fire was absolute. He also held that the 
alleged unseaworthiness had no connection with 
the fire, and that there was an entire absence of 
evidence that it originated from the fault of the 
shipowner. 

Martin and Eberts, JJ. gave no reasons for 
allowing the appeal. 


The plaintiffs appealed. 


E. C. Mayers (of the Canadian Bar) for 
the appellants.—The judgment of the learned 
trial judge was right, and should be affirmed. 
It is submitted that the barge being proved 
to be unseaworthy there was no exemption 
from liability upon which the shipowner could 
rely. In the alternative, the whole burden 
lay on the shipowner of proving that the loss 
occurred without his actual fault or privity. And 
further it is contended that as it was proved that 
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the barge was unseaworthy, the loss of the barge 
Was caused by the unseaworthiness. 


Reginald Symes (of the Canadian Bar) for the 
Tespondents.—The appellants have no right of 
action. Sect. 7 of the Water Carriage of Goods 
Act and sect. 964 of the Canada Shipping Act 
äre a complete bar to the action. The finding 
of fact by the trial judge affirmed by the Court 
o Appeal that the appellants had not proved 
hat the fire was caused by any unseaworthi- 
ness of the barge was right. The onus was on 
he appellants to show that the fire was 
raused by the unseaworthiness, and they failed 
*© discharge that onus. 

E. G Mayers in reply. 

The following cases were referred to : 

Leyland Shipping Company Limited v. 
Norwich Union Fire Insurance Society 
Limited, 13 Asp. Mar. Law Cas. 426; 
14 Asp. Mar. Law Cas. 4, 258; 118 L.T. 
Rep. 120 ; (1918) A. C. 350; 
ennard’s Carrying Company Limited v. 
Asiatic Petroleum Company Limited, 
12 Asp. Mar. Law Cas. 381; 13 Asp. 
Mar. Law Cas. 81; 109 L. T. Rep. 433 ; 
(1914) 1 K. B. 419; 113 L. T. Rep. 195 ; 
(1915) A. C. 705 ; 

Ingram and Royle Limited v. Services 
Maritimes du Treport Limited, 12 Asp. 
Mar. Law Cas. 295, 387, 493; 109 L. T. 
Rep. 783 ; (1914) 1 K. B. 541; 
wginia Carolina Chemical Company v. 
Norfolk and North American Steam 
Shipping Company, 12 Asp. Mar. Law 
Cas. 82, 288: 107 L. T. Rep. 820; 
(1912) 1 K. B. 229; 

McFadden Brothers and Co. v. Blue 
Star Line Limited, 10 Asp. Mar. Law 
Cas. 55; 93 L. T. Rep. 52; (1905) 

ant K. B. 697 ; 

The Southwark, 191 U. S. Rep. 1; 

The Wildcroft, 201 U. S. Rep. 378 ; 
owson vy. Atlantic Transport Company 
Limited, 9 Asp. Mar. Law Cas. 347, 458 ; 
87 L. T. Rep. 717 ; (1908) 1 K. B. 114; 

Joseph Travers and Sons Limited v. 
Cooper, 12 Asp. Mar. Law Cas. 444, 561; 

111 L. T. Rep. 1088; (1915) 1 K.B. 


73. 
Me xecn si PR A 2 
considered opinion of their Lordships 
AS delivered by 3 te. 
LF 
ord Parmoor.—Karly in the month of 


toba 1920 the Pacific Mills Limited contracted 
3000 y from the Pacific Lime Company Limited, 


Oaa iile of lime, to be consigned to them at 
Ep Mi “a on board a barge called the Queen 


dents „€ Queen City belonged to the respon- 
en > Kingsley Navigation Company 
on Texad The barge left Blubber Bay, a port 
loaden aca Island, on the 10th Nov 1920, 
ash, a With 3000 barrels of lime, and some soda 
Ove, a proceeded in tow of a tug to Beaver 
Beaver eoi on Vancouver Island, reaching 
e ere on the 11th Nov. 1920 at six in 
seven ¢ mning. On the same morning at 
clock, smoke was observed rising from 


the after hatch. The Queen City was towed 
away into deep water, where she and her cargo 
were completely burnt and destroyed. The 
Pacific Mills Limited had insured the cargo 
with the Corporation of the Royal Exchange 
Assurance, and that company paid to them the 
amount of the loss, taking an assignment of 
their claim against the Kingsley Navigation 
Company 

On the 26th May 1921 the Assurance 
Company and the Pacific Mills Limited joined 
in an action against the respondents to recover 
the value of the lost lime. The judge of first 
instance in the Supreme Court of British 
Columbia gave judgment in favour of the appel- 
lants, but this judgment was reversed by the 
judgment of the Court of Appeal of British 
Columbia of the 6th June 1922. This is an 
appeal from the judgment of the Court of 
Appeal, and the judgment of the Supreme 
Court is sought to be restored. 

The appeal raises questions of considerable 
importance on the construction of the Water 
Carriage of Goods Act (9 & 10 Edw. 7, c. 61) 
enacted by the Parliament of Canada on the 
4th May 1910. 

The barrels of lime were carried under the 
terms of a bill of lading, which was probably 
lost when the cargo and barge were burnt. 
Their Lordships agree in the finding that the 
lime was intended to be shipped on the terms of 
a bill of lading in accordance with the usual 
custom of shipments of this character then 
prevailing in the coasting trade. The endorse- 
ment on such a bill of lading would include the 
following term : 

“ Shipment covered by this bill of lading is 
subject to all the terms and provisions of, and 
to all the exemptions from liability contained in, 
the Act of Parliament of Canada known as the 
Water Carriage of Goods Act. This bill of lading 
and all matters arising thereunder shall be 
subject to, and interpreted according to, the law 
of England in so far as the same is not repug- 
nant to the provisions of the same Act.” 

This endorsement subjects the shipment of 
the barrels of lime to all the terms and pro- 
visions of the Water Carriage of Goods Act, and 
the case, as argued before their Lordships, 
depends upon the construction of that Act. 

Apart from any limitation of liability, either 
by statute, or agreement, a carrier of goods by 
sea is liable as insurer of the safety of the goods 
which he undertakes to deliver, and further 
warrants that the vessel, in which the goods are 
intended to be carried, is seaworthy at the time 
when the goods are placed on board ; in other 
words, that the vessel has that degree of fitness, 
in relation to the character of the goods to be 
carried, which a prudent owner of the goods 
would require a vessel to have at the commence- 
ment of a voyage, in view of all probable con- 
ditions and contingencies. It follows that, 
apart from the protection of the Water Carriage 
of Goods Act, the respondents would be liable. 
The case for the respondents is that they are 
within the exceptions from liability, created by 
that Act, in favour of the shipowner. 
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The first important section is sect. 4. This 
section (inter alia) renders any clause, covenant, 
or agreement illegal, null, and of no effect which 
purports to relieve the owner, charterer, or 
agent of any ship, or the ship itself, from 
obligations to exercise due diligence to make and 
keep the ship seaworthy. 

There is nothing in this section which pro- 
hibits a shipowner from contracting out of his 
common law liability to warrant the absolute 
seaworthiness of the ship, but he cannot con- 
tract out of the obligation to exercise due 
diligence to make and keep the ship seaworthy. 
The relevant facts in the present case are as 
follows : On the 2nd Nov. 1920, at the request of 
the Pacific Lime Company, owners and operators 
of the Queen City, Captain Cullington, Sur- 
veyor to the Board of Marine Underwriters of 
San Francisco, California, proceeded on board 
the Queen City to complete an internal survey, 
supplementing a survey held on the 11th Sept. 
1920. Captain Cullington made the following 
report :—‘* Found upon examination a part of 
the ceiling rotted, also the stern-post rotted so 
badly that it was almost reduced to pulp, and, 
from conditions as existing in and around the 
transom, it is my opinion that the horn timber, 
also the rim of counter, is affected by rot, and in 
consequence of the conditions, as found, I can- 
not recommend this vessel as a risk to under- 
writers.” Captain Cullington stated it did not 
necessarily follow that because a vessel could 
not be recommended for insurance it was not 
seaworthy, but he left no doubt upon the mind 
of the trial judge that, in his opinion, owing to 
the conditions in which he found the ship on the 
2nd Nov. 1920 he did not consider her sea- 
worthy. his opinion was further corroborated 
by the evidence of John Kenneth MckKenzic, 
Superintendent of the British Marine and Ship- 
building and Repair Company, who stated that 
he had been asked by Captain Cullington to 
have a look on the inside of the Queen City, and 
that he would not call her seaworthy if she had 
rotten wood in her. It is, however, not neces- 
sary to pursue this matter further, since both 
courts concurred in the finding that the ship 
was not in a scaworthy condition to carry a 
cargo of lime, on evidence which, in the opinion 
of their Lordships, is conclusive. 

It remains to consider whether the respon- 
dents did exercise due diligence to make and 
keep the Queen City seaworthy. Mr. Mather, 
the first witness called at the trial on behalf of 
the respondents, was gencral manager both of 
the Pacific Lime Company and of the Kingsley 
Navigation Company, and acted throughout 
the whole transaction as the representative of 
these two companies. He was present on the 
occasion of the inspection of the ship by Captain 
Cullington, before the issue of the report of the 
2nd Nov., and the report must have come to his 
knowledge before the loading, on the Queen City, 
of the cargo of lime. No doubt there is some 
difference in the recollection of Captain Culling- 
ton and Mr. Mather as to the conversation 
which took place on the occasion of the in- 
spection of the ship before the November 


report, but Mr. Mather’s own answers, in cross- 
examination, leave no doubt that he knew the 
condition of the ship at the time, although he 
was not prepared to accept the actual language 
which had been used aceording to the recollec- 
tion of Captain Cullington. Mr Mather says 
that you could pull handfuls of wood out of the 
top of the sternpost, and that if Captain 
Cullington had said that the top was reduced to 
pulp it would have been quite correct, and that, 
although he did not think the first stage of decay 
had set in all along the ceiling, it had set in in 
places. The manager of a company, who had 
received the report of the survey of Captain 
Cullington, and then sent the ship to sea with a 
eargo of lime in the condition to which that 
report testifies, cannot be said to have exercised 
due diligence to make and keep the ship sea- 
worthy. In addition, there is ample evidence 
that the actual conditions of rot which affected 
the ship, and rendered her unseaworthy, were 
known to Mr. Mather on his own personal 
inspection. The respondents are a limited 
company, as were the defendants in the case of 
The Asiatic Petroleum Company Limited v. 
Lennard’s Carrying Company Limited (sup.). 
They could only act through some individual as 
their alter ego, and they did so act through Mr. 
Mather. The result is that, as the owners of 
the Queen City did not exercise due diligence to 
make and keep the ship seaworthy, no clause, 
covenant, or agreement to escape liability, under 
this head, would have protected them from a 
claim for the loss of cargo, and any such clause, 
covenant, or agreement would have been 
illegal, null and void, and of no effect, unless it 
had been in accordance with other provisions 
of the Act. In the present case there is no 
suggestion that the other provisions of the Act 
would have operated to render valid such a 
clause, covenant, or agreement. 

Sect. 6 of the Act protects the owner of a ship 
who exercises due diligence to make the ship 
in all respects seaworthy against responsibility 
for loss or damage resulting from faults or errors 
in navigation, or in the management of the ship, 
or from latent defect. In the present case the 
loss of the lime cargo is not attributed to any 
of these causes, and, in any case, the protection 
would not operate to release the respondents 
from liability, since, as above stated, they did 
not exercise due diligence to make the Queen 
City in all respects seaworthy. 

The section on which the respondents in 
substance rely for exemption from their 
common law liability is sect. 7. The first 
question which arises under this section is 
whether the loss of the cargo, which followed on 
an outbreak of fire, is a loss “‘ arising from fire.” 
Captain Cullington states that the effect of the 
rot which he saw would be that the vessel 
would lose the effect of the strength of the stern- 
post, and also of the ceiling, and that there 
would be a tendency to make the planking work 
open at the seams, causing her to leak and to 
take in water. If this leakage was of such an 
extent that the water rose above the level of 
the bottom of the barrels containing the lime, 
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there would be a tendency to oxydisation and 
combustion, and the creation of a heat atmo- 
Sphere sufficient to ignite the wooden structure 
of the vessel. It is said, however, on behalf of 
the respondents, that the Queen City had only 
taken in 12in. of water in twenty-four hours, 
which would prove that there was no consider- 
able leakage, and that the depth of the water 
was not sufficient to affect the lime cargo. 
Evidence was given by Walter Ford, the 
Captain of the Queen City, that at six o’clock in 
the morning he had sounded the depth of water, 
and found there was not sufficient to affect the 
lime cargo, but under cross-examination it 
appeared that he did no more than drop an iron 
rod, on which there were no marks of inches or 
feet, down the sounding hole ; in truth, he was 
hot in a position to make more than a con- 
Jecture as to the depth of the water. Moreover, 
the soundings were taken an hour before there 
Was any sign of the outbreak of the fire, leaving 
time for a marked increase in the depth of the 
water if the Queen City had sprung leaks to any 
Considerable extent. On the hearing of the 
appeal, the counsel for the respondents placed 
€ main weight of his argument on the evidence 
of Walter Ford as to the depth of water, but the 
trial judge does not appeur to have given any 
Weight to this evidence. Their Lordships 
Tegard it as quite insuflicient to establish the 
Proposition, that the outbreak of fire could not 
€ due to the heat generated by the contact of 
Water with a lime cargo. There is a further 
Passage in Ford’s evidence which corroborates 
us conclusion. He states that he knew that 
the union of lime and water produced heat, and 
that this was the reason why he did not turn 
Water on the Queen City when he ascertained 
that she was burning. The unseaworthiness of 
the Queen City was, therefore, of such a character 
48 to render probable a considerable leakage, 
and the influx of sufficient water to come into 
Contact with the lime cargo, and thus to generate 
teat which would be sufficient to ignite the 
y obers of a wooden ship constructed on the 
ines of the Queen City. 
Mr. Mather, in his cross-examination, was 
unable to make any alternative suggestion of 
he Origin of the fire, except that of the heat 
fyo rated by the contact of lime and water. 
f © added, with perfect candour, ‘* Well, 
Tankly, I will tell you that nothing has occurred 
ane me, or anybody that I have spoken to, 
Thee’ the combination of lime and water.” 
; ir Lordships cannot doubt that the unsea- 
Vorthiness of the Queen City was the natural 
ss, direct cause of leakage, suflicient to bring 
ater into contact with the lime cargo, and that 
lire Ignition of the ship was the natural and 
ne cause of heat generated by such contact, 
pe the result that the loss is a loss naturally 
ns directly attributable to the unseaworthi- 
ir S of the ship, and is not a loss arising from 
€ within the protection of sect. 7. The train 
Causation, from the unseaworthiness of the 
ak City to the „outbreak of the fire, is 
" neo and as pointed out by Lord Shaw in 
Yland Shipping Company Limited v. Norwich 


(8) 


Union Fire Insurance Society Limited (sup.), the 
proximate cause of loss is not necessarily the 
cause nearest in time. The question of onus is 
not material in these circumstances ; but, if a 
shipowner seeks to escape liability, on the 
ground that the loss arose from fire, the onus of 
showing that the loss did arise from fire is 
aflirmatively upon him. 

In order, therefore, to escape liability, the 
respondents must be able to prove, under the 
later words of the section, that the loss arose 
without their actual fault or privity, or without 
the fault or neglect of their agents, servants, or 
employees. Under the terms of sect. 502 of the 
Merchant Shipping Act 1894 the owner is not 
liable to make good to any extent whatever any 
loss or damage happening without his actual 
fault or privity where (inter alia) goods on 
board his ship are lost or damaged by reason of 
fire on board the ship. It has been held under 
this section that parties who plead the section 
must bring themselves within its terms, and that 
the whole onus lies on the shipowner to prove 
that the loss has happened without his actual 
fault or privity : (Asiatic Petroleum Company 
Limited v. Lennard’s Carrying Company Limited 
(sup.), Ingram and Royle Limited v. Services 
Maritimes du Treport Limited (sup.). In this 
latter case, Kennedy, L.J. says that the party 
who is relying upon the provisions of sect. 502 
of the Merchant Shipping Act 1894, has not 
merely to show that the goods, for the loss of 
which he is being sued, were lost by reason of 
fire, but also to show aflirmatively that the loss 
happened without his actual fault or privity. 

Their Lordships are of opinion that the same 
principle applies in the construction of sect. 7 
of the Water Carriage of Goods Act, and that, 
therefore, the onus was upon the respondents to 
show that the cause arose without their actual 
fault or privity, or without the fault or neglect 
of their agents, servants, or employees. The 
words “‘ actual fault or privity ” include acts of 
omission, and if an owner has means of know- 
ledge which he ought to have used, and does not 
avail himself of them, his omission so to do may 
be a fault, and if so, it is an actual fault, and he 
cannot claim the protection of the section: 
(Asiatic Petroleum Company Limited v. 
Lennard’s Carrying Company Limited (sup.) 
(Buckley, L.J. p. 432.) 

It is not necessary to analyse further the 
words “ actual fault or privity,” since the loss 
must also be without the fault or neglect of the 
agents, servants, or employees of the respon- 
dents, and, quite apart from any question of 
onus, it is impossible to say in the present case 
that the loss arose without the fault or neglect 
of Mr. Mather, who, having seen the report of 
Captain Cullington, and himself being cognisant 
of the rotten condition of the timbers in the 
Queen City, sent her to sea with a cargo of lime. 

A reference was made during the argument 
to the Act known as the Harter Act, which was 
passed by the U.S.A. Congress in Feb. 1893, and 
came into operation on the Ist July 1893. This 
Act prohibits clauses which relieve shipowners 
from liability for the conscquence of not 
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exercising due diligence to make a vessel sea- 
worthy and capable of performing her intended 
voyage, and exempts shipowners from liability 
resulting from certain losses where they have 
exercised “ due diligence to make a vessel in 
all respects seaworthy.” In the opinion of their 
Lordships, it is not necessary to express any 
opinion on the construction of the Harter Act, 
in construing the provisions of the Water 
Carriage ef Goods Act, but so far as the pro- 
visions of the Harter Act have been brought to 
their notice, there appears no inconsistency 
between its provisions and the construction 
which they have placed upon the Canadian 
Act. The provisions of the Harter Act were 
considered by Channell, J. in McFadden 
Brothers and Co. v. Blue Star Line Limited (sup.). 
That learned judge held that the immunity 
clause did nothing more than give immunity 
in respect of fire arising from certain specified 
causes in the course of the voyage, provided the 
shipowners had exercised due diligence to make 
the ship seaworthy. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, and 
the judgment of Macdonald, J. restored, and 
that the respondents do pay the costs of the 
appellants in the Court of Appeal of British 
Columbia and on this appeal. 

Appeal allowed. 


Solicitors for the appellants, White and 


Leonard. 
Solicitors for the respondents, Bischoff, Coxe, 


Bischoff, and Thompson. 


Supreme Court of Judicature. 


COURT OF APPEAL. 


Wednesday, July 12, 1922. 
(Before BANKES, SCRUTTON, and ATKIN, L.JJ.) 
Ture TERVAETE. (4) 
APPEAL FROM THE ADMIRALTY DIVISION. 

Maritime lien—Ship owned by foreign govern- 
ment—Collision—Lien for damage, wheiher 
aitaching—Sale to private owners—Lien for 
damage—Sovereign rights——Jurisdiction. 

A merchant vessel belonging to the Belgian 
Government damaged the plaintiffs’ vessel in 
collision. The Belgian Government subse- 
quently sold their vessel to private Belgian 
owners, who traded with her to Cardiff. At 
Cardiff the plaintiffs claimed to arrest her in 
an action for the damage which their ship had 
suffered in the collision. 

Held, that, as a foreign sovereign cannot be im- 
pleaded, directly or indirectly, in the courts of 
this country, a maritime lien for collision 
damage cannot altach to a ship owned and used 
for public purposes by that sovereign. And if 


(a) Reported hy (tHEOFR«kY Ht rCHINSON und W. C. Sanveorn, 
Esqrs. Barristers ut- Law 


such a ship after the collision is sold to a 
private individual, and comes within the juris- 
diction of the Admiralty Court, there is no lien 
on the ship, and none can be enforced against 
the ship in an action in rem in respect of the 
collision. 

Judgment of Duke, P. (infra) (1922) P. 197) 
reversed. 


APPEAL by the owners of the Tervaete from a 
judgment of Duke, P. 

Summons by the Belgian Vice-Consul at Cardiff 
on behalf of the owners of the Belgian steamer 
Tervaete asking that their solicitors might be 
relieved of an undertaking to appear and 
put in bail in an action by the owners of the 
steamer Lynntown for damage suffered in 
collision, and that the writ in the action might 
be set aside. 

The Tervaete was formerly the German 
steamer Adelina Hugo Stinnes III. She was 
handed over to the Belgian Government under 
the reparation terms of the Treaty of Versailles. 
On the 18th May 1920 the Tervaete (then 
Adelina Hugo Stinnes TII.) collided with and 
damaged the steamer Lynntown at Bonanza, 
on the Guadalquivir River. At that time the 
Tervaete was a public vessel of the State of 
Belgium, and in its possession and held and 
worked by the State for the public purposes of 
the State. At some subsequent date she was 
sold by the Belgian Government to private 
Belgian owners and re-named Tervaete. Pay- 
ment was made by instalments. At the time 
of this summons these payments had not yet 
been completed. 

On the 10th Jan. 1922, when the Tervaete 
was at Cardiff, the plaintiffs, the owners of the 
Lynntown, issued a writ claiming for the damage 
done at Bonanza, and on the 12th Jan., in order 
to avoid the arrest of the Tervaete and to 
enable her to sail from Cardiff, the defendants’ 
solicitors, acting on the instructions of the 
Belgian Vice-Consul at Cardiff, accepted service 
of the writ and gave the usual undertaking to 
appear and provide bail. On the 23rd Jan. they 
entered an appearance under protest. On the 
9th Feb. the defendants took out the present 
summons. 


Digby for the defendants.—-At the time of 
the collision the Tervaete was owned by the 
Belgian Government. Ownership by a foreign 
sovereign or state may be proved by the cer- 
tificate of the Embassy concerned : 

The Jassy, 10 Asp. Mar. Law Cas. 278 ; 

95 L. T. Rep. 363 ; (1906) P. 270. 

{The learned President intimated that the cer- 
tificate must reach the court from the Foreign 
Office, and ought not to be produced by a 
Secretary of the Embassy in evidence. “By 
agreement of the plaintiffs’ counsel the Secretary 
was subsequently called and permitted to pro- 
duce in evidence a certificate from the Belgian 
Minister showing that the Tervacte at the time 
of the collision was owned and managed by 
the Belgian Government.| No maritime lien 
attached to the Tervaete. The nature of a 
maritime lien is correctly stated in Halsbury : 
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Laws of England, vol. 26, p. 617, as follows : | because the vice-consul at Cardiff, when he 


‘a maritime lien is a claim or privilege upon a 
Maritime res in respect of an injury 
Caused by it. Such lien does not include or 
Tequire possession of the res, for it is a claim or 
Privilege on the res, to be carried into effect by 
legal process. A maritime lien travels with the 
res into whosesoever possession it may come. 
it is inchoate from the moment the claim or 
Privilege attaches, and when called into effect 
by the legal process of a proceeding in rem 
Telates then to the period when it first attached.” 
A maritime lien cannot, therefore, attach unless 
“Here is an enforceable claim against the ship. 
lt cannot therefore revive when the ownership 
Ol the ship changes. There could have been no 
Claim against the owners of the Tervaete, but 
Only against the person whose negligence 
Caused the collision : 


The Athol, 1842, 1 Wm. Rob. 381, following 
Lord Stowel’s judgment in The Mentor. 


The principle there applied to the English 
“Town applies equally to a foreign sovereign : 
The Parlement Belge, 4 Asp. Mar. Law Cas. 
234; 42 L. T. Rep. 273; 5 Prob. Div. 
197 ; 
The Castlegate, 7 Asp. Mar. Law Cas. 284 ; 
68 L. T. Rep. 99 ; (1898) A.C. 38 ; 
The Utopia, 7 Asp. Mar. Law Cas. 408 ; 
70 L. T. Rep. 47; (1893) A.C. 492 ; 
The Porto Alexandre, 15 Asp. Mar. Law Cas. 
x 1; 122 L. T. Rep. 661 ; (1920) P. 30. 
As 


A to the solicitors’ undertaking, the court 
-ul not enforce the undertaking if the action 
does not lie : 


The Jassy (sup.). 


qyDuntop, K.C. and Dumas for the plaintiffs.— 
Bail Belgian Government is not impleaded. 
Bel was given on behalf of the Armement 
iia a private corporation. The action is 
ig Tefore against a private corporation. It 
mari Tule of English municipal law that a 
a aes lien does not attach to ships belonging 
oe 1¢ English Crown ; the rule does not thus 
nd to a foreign sovereign. In this case 
Waa of action arose, but the remedy by 
ae u It might be enforced was suspended : 
fa ee anes where the remedy was suspended cited 
ie British Year Book of International Law, 
ngst them : 


The Erissos, unreported ; 
The Annette and Dora, (1919) P. 105. 


Maritime lien may be suspended at the 
he poe the cause of action arises. > In 
that arlement Belge (sup.) it was not decided 

a maritime lien could not attach, but 


on 5 . 

oh it could not be enforced against a 
n 

L.J, 


The 
time 


581 of The Charkieh (1 Asp. Mar. Law Cas. 
59) ; = L. T. Rep. 518; L. Rep. 4 A. & E. 
immu 3y the law of Belgium the privilege of 
eg from process extends only to govern- 
erai acts. _ The Tervaete was trading as a 
impieade. ship. A foreign sovereign can be 
shoulda d unless he objects. The solicitors 
not be released of their undertaking, 
Vou. XVI., N. S. 


Sovereign : (see consideration by Brett, | 


instructed them to give the undertaking, well 
knew the grounds upon which the present 
objection is taken. 

Digby in reply.—The remarks of Brett, L.J. 
in The Parlemeni Belge (sup.) are not obiter, 
they were adopted in The Casilegate (sup.). 
The Ticonderoga (Swa. 251) should be 


distinguished: Cur. advo. vult. 


March 13.—Sir Henry Duke, in a written 
judgment, said: This is an action in rem 
brought by the plaintiffs, the owners of the 
steamship Lynniown, to recover damages in 
respect of a collision which is admitted to have 
taken place between that ship and the 
defendants’ steamship Tervaete on the 16th 
May 1920 in the Port of Bonanza on the 
Guadalquivir River. The plaintiffs issued, 
and served, the writ on the 10th Jan. 1922, 
the Tervaeie being then in Barry Dock. They 
refrained from arresting the vessel in con- 
sideration of an undertaking by the solicitors 
for the defendants to enter an appearance and 
put in bail. Appearance was entered under 
protest ‘‘ to stand as unconditional unless the 
defendants should within twenty-one days 
obtain an order to set aside the writ and 
service.” Notice was then made by the 
defendants and brought to hearing within 
twenty-one days to discharge the undertaking 
of the solicitors and to set aside the writ. Upon 
the hearing an important question of principle 
is raised. I took time to consider my judgment. 

The Tervaete is one of the vessels which were 
surrendered by Germany under the Treaty of 
Versailles to the allied and associated powers, 
and upon or after such surrender she became 
vested in the Government of His Majesty the 
King of the Belgians. At the time of the 
collision she was being run by the Belgian 
Government as a cargo boat for their public 
purposes. What was the exact nature of her 
employment at the time of the collision docs 
not appear, but she was subject in the port of 
Bonanza to the local harbour regulations 
relating to merchant ships. After the collision, 
at a date which is not material, the vessel 
was apparently transferred by the Belgian 
Government to the Armement Maritime Belge, 
and at the time of action brought, she was, 
as she now is, the property of the Société 
Anonyme Belge d’Armement et de Gérance. 

The substantial question between the parties 
is whether the plaintiffs have, or can in law 
have, a maritime lien on the Tervaete for the 
damage caused to them by her collision with 
the Lynntown, notwithstanding that at the 
time of the collision the Tervacte was a vesscl 
“of the Belgian State employed for the public 
purposes of the State. 

Questions which had been raised on the part 
of the plaintiffs as to whether the vessel was 
at the date of the writ owned absolutely by 
private owners were waived at the hearing, 
and on the plaintiffs’ part the motion was 
treated as a motion to set aside the writ and 
subsequent proceedings without insistence on 

Il 
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the fact that the solicitors’ undertaking for an 
appearance and bail had been unconditional. 
No question of Belgian law was raised. 

For the defendants it was contended at the 
hearing that a maritime lien at no time attached 
to the ship in respect of the damage done by 
the collision. Damage resulting from negligent 
navigation of a ship by the servants of a state 
was said to give no other right to the person 
suffering damage than that of personal action 
against the wrong-doer. 

For the plaintiffs it was argued that a 
maritime lien for damage negligently caused 
by collision comes into being with the damage, 
and that where a vessel belonging to a sovereign 
owner is concerned, although that owner cannot 
be impleaded, directly or indirectly ; neverthe- 
less, if the ship be transferred to an individual 
owner the lien may, as against him, be enforced 
by judicial process. 

No direct authority upon the main question 
at issue was cited on either side. Counsel for 
the defendants, however, relied upon a passage 
in the judgment of the Court of Appeal 
delivered by Lord Esher in The Parlement 
Belge (4 Asp. Mar. Law Cas. 334; 44 L. T. Rep. 
273; 5 Prob. Div. 197), with regard to the 
nature and effect of a maritime lien. Lord 
Esher said this: ‘‘The property cannot be 
sold as against the new owner if it could not 
have been sold as against the owner at the time 
when the alleged lien accrued.” Upon a 
literal construction of the sentence the words 
would appear to warrant the contention of the 
defendants. The Court of Appeal, however, 
was dealing with a case, which did not raise the 
questions I now have to decide. The judgment 
in The Parlement Belge (sup.) related to an 
action in rem brought against a foreign 
sovereign by arrest of a vessel engaged at the 
time in his public service—which was, at the time 
of the action brought, his ship and employed 
in his service. The main question at issue in the 
case was whether the principles of international 
law which exempt the armed ships of a state 
from the judicial processes of a foreign state 
extend like exemption to a vessel employed, as 
The Parlement Belge was, in the carriage of 
mails, passengers and passengers’ luggage. 
The court declared the law generally in these 
terms: “ As a consequence of the absolute 
independence of every sovereign authority and 
of the international comity which induces 
every sovereign state to respect the indepen- 
dence of every other sovereign state, each and 
every one declines to exercise by means of any 
of its courts any of its territorial jurisdiction 
over the person of any sovereign or ambassador 
of any other state, or over the public property 
of any state which is destined to its public use 
or over the property of any ambassador, though 
such sovereign or property or ambassador be 
within its territory, and, therefore, but for the 
common agreement, subject to its jurisdiction.” 
The court also examined the contention that in 
an action in rem the owner of the property 
concerned is not directly or indirectly im- 
pleaded, and declared that by an action in rem 


the owner of the property is indirectly im- 
pleaded, and that “the case is upon this 
consideration brought within the general rule 
that a sovereign authority cannot be personally 
impleaded in any court.” Neither of the 
conclusions I have cited is decisive of this case. 
The dictum which is relied upon by the 
defendants follows a passage in which Lord 
Esher discussed the case of vessels brought into 
collision by the negligence of persons who are 
not servants of the owner, as, for example, 
negligence of a compulsory pilot. The state- 
ment that “‘ the vessel cannot be sold as against 
the new owner if it could not have been against 
the owner at the time,” means, I think, that if 
the collision was not due to negligence of the 
servants of the then owner no lien will attach 
to the ship so as to make her subject to pro- 
ceedings in the hands of a subsequent owner. 

There are passages in the judgment of Lord 
Watson in The Castlegate (7 Asp. Mar. Law Cas. 
284; 68 L. T. Rep 99; (1893) A. C. 38), and 
in the judgment delivered at the Privy Council 
by Lord St. Helier in The Utopia (7 Asp. Mar. 
Law. Cas 408 ; 70 L. T. Rep. 47; (1893) A. C. 
492) in the same volume, p. 499, which no 
doubt must also be considered in this case. 
Lord Watson, in discussing maritime lien said : 
“The general principle of maritime lien I 
understand to be that, inasmuch as every pro- 
ceeding in rem is in substance a proceeding 
against the owner of the ship, a proper maritime 
lien must have its root in his personal liability.” 
Lord St. Helier said: “ It was suggested that 
as the action is in rem the ship may be held 
liable though there be no liability in the owner. 
Such contention appears to their lordships to 
be contrary to principles of maritime law now 
well recognised. No doubt at the time of the 
action brought a ship may be made liable in an 
action in rem though its then owners are not 
because by negligence of the owners or their 
servants causing a collision a maritime lien on 
their vessel may have been established and 
that lien bind the vessel in the hands of sub- 
sequent owners. But the foundation of the lien 
is the negligence of the owners or their servants 
at the time of the collision, and if that be not 
proved no lien comes into existence.” The 
concluding words of the passage I have just 
cited show, I think, the underlying principle of 
both those statements of the law. 

The present case must be decided upon the 
general principles of maritime law which are 
exemplified in The Parlement Belge (sup.), but 
unfortunately without the guidance of any 
decision upon the precise questions which are 
here raised. These seem to me to be in substance 
three : Could the Belgian State, by its servants 
employed in the management of a public ship, 
so act as to create obligations of the State of 
which a court of law may take account ? Could 
the Tervaete, notwithstanding her public charac- 
ter and employment, be subjected by the Belgian 
State or its servants to a maritime lien ? Is the 
immunity from foreign jurisdictions of sovereign 
states and their agents and their property due 
to a principle that their acts can involve no 
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legal consequences and their property is subject 
no legal obligation, or is such immunity due 
to absence or jurisdiction in the court ? 
euid acts of the government or its servants 
‘seg Subject property of the State to an obliga- 
siae o sable at law, or if a public ship 
sub E as the Tervaete was cannot become 
Apne to a maritime lien, the plaintiffs here 
no action in rem. If the fact is otherwise, 
gal be Immunity of foreign governments from 
of eee is due merely to the limited extent 
the « Jurisdiction of the courts concerned—to 
(sup W as was said in The Parlement Belge 
jurisd; that every state declines to exercise 
on as over the person of any sovereign 
public assador of any other state or over the 
to its Property of any state which is devoted 
Che apublic use ’’—-then the question whether 
la Sones have an action in rem will depend 
any ie same considerations as would arise in 
in% Sese of collision between merchant vessels 
* Private ownership. 

deci rg not aware of any authority which 
heir 4 that the acts of foreign sovereigns and 
effect mants are not capable of having juristic 
appen arly in the history of English law, as 
mentee from Lord Coke’s well-known state- 
Possi Calvin’s case, a foreign sovereign was a 
alsin defendant in English courts. A foreign 
change it” acquire property, alienate it, or 
before L and vindicate its rights in property 
j nglish tribunals. Such a state, if it 
the mo objection to the jurisdiction, may be 
tights =ject of an adverse judgment in respect of 
cured it has granted or obligations it has in- 
4 DA K f a foreign sovereign sues in England 
i y sued may enforce rights against the 
m= dene Plaintiff by a counterclaim, and in 
eal of their relative rights the 
ally, 4, omissions of each will, speaking gener- 
one set adjudicated upon in accordance with 
each ‘i legal principles equally applicable to 
of e, Ough when judgment is given no process 
liti cution can issue against the sovereign 

pane or his property. 
hy ec ase of The Newbaitle (5 Asp. Mar. Law 
88), she Fe 52 L. T. Rep. 15; 10 Prob. Div. 
action ¢ King of the Belgians was plaintiff in an 
in the es damage by collision. The defendants 
@ Salts 10n counterclaimed for their damage by 
ue and by an order of this court, 
Was ord by the Court of Appeal, the plaintiff 
Counter sed to give security to answer the 
Servants aim. If. in truth, negligence of the 
o actio, ofa sovereign state can give no cause 
such a ae Security to answer a counterclaim in 
of not, ase would have been idle. It is worthy 
€, too, that Lord Esher, in the course of 


his ; 

ting agment in the Court of Appeal, dis- 
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Deco when the sovereign concerned had 
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. adverse judgment, and treated the | 
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Possihie 7 of the plaintiff rather as a ground of | 
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n as a condition which made any claim 
Mpossible. 


exception to the jurisdiction of the į 


Whether or not the acts of public servants 
may give the right to a judicial remedy against 
a sovereign employer, it would no doubt be 
true that, if the public property of states used 
for their public purposes is free from all opera- 
tion of municipal law, no acts or omissions of 
the sovereign owner of a ship, or his servants, 
could impose upon the ship a maritime lien. 
Such a principle of exclusion or exemption has 
been said to exist. A classic instance is found 
in the argument of the Admiralty Advocate, 
Dr. Arnold in The Prins Frederick (2 Dods. 451) 
which as to its conclusion was accepted by 
Lord Esher in The Parlement Belge (sup.) and 
cited with approval in The Broadmayne (114 
L. T. Rep. 891; (1916) P. 64. 

The passage which is relevant to this dis- 
cussion is in the following terms: “ We submit 
that there is a class of things which are not 
subject to the ordinary rules applying to pro- 
perty, which are not liable to the claims of 
private persons, which are described by civilians 
as extra commercium and quorum non est com- 
mercium and in a general enumeration are 
denominated sacra, religiosa, publica publicis 
usibus destinata. If a more specific enumeration 
be made, amongst these things will be found the 
forum, the basilica, the walls and bulwarks of 
a city. These are things which are allowed to 
be, and from their nature must be, exempt and 
free from all private rights and claims of 
individuals, inasmuch as if these claims were 
allowed against them the arrest, the judicial 
possession and judicial sale incident to such 
proceedings would divert them from these 
public uses to which they are destined.” 

Though Dr. Arnold’s argument in The Prins 
Frederick (sup.) has been cited with approval 
in our courts, this particular proposition has 
never, so far as J am aware, been said to be a 
statement of English law. The conception of 
a class of things incapable of being subjected 
to proprietary rights or personal claims was 
referred to the Roman law, from which the 
specific illustrations are drawn, and the con- 
clusion which was enforced by the argument 
was that things dedicated by the state to its 
public uses are not subject to legal arrest or 
judicial sale. It is in that sense, I think, that 
Dr. Arnold’s argument was adopted in The 
Parlement Belge (sup.). 

It is not necessary here to consider what 
possessions of a state, if any, are in their 
nature incapable of being alienated or sub- 
jected to charge by acts of the sovcreign or 
his officers. I see no ground for presuming 
that the Tervaete was ever found in such a 
category. She was a merchant vessel, capable, 
as I suppose, at all material times of being 
alienated or charged, and she was, in fact, 
disposed of in due course by the Belgian 
Government to the now defendants. Public 
property of foreign states which has been 
rendered subject to claims of individuals 
without being wholly alienated by the state 
concerned has sometimes been dealt with in 
English courts while the interest of a sovereign 
owner subsisted. In Gladstone v. Musurus Bey 
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(7 L. T. Rep. 477), where money of the Turkish 
Government had been paid into the Bank of 
England under the terms of a contract of the 
government for the grant of a trading conces- 
sion, upon an allegation of an intention of the 
government by its representatives to with- 
draw the fund and apply it to other uses, the 
court, by injunction, restrained the bank from 
making payment pending the suit. So in 
Larivière v. Morgan (26 L. T. Rep. 859; L. Rep. 
7 Ch. App. 550) Lord Hatherley, L.C. laid it 
down that where a foreign government has made 
a contract in this country and has lodged money 
in the hands of agents in this country for pay- 
ment of the sums to be due under the contract, 
the court will not refuse relief to the contractor 
because the contract is with a foreign govern- 
ment, nor because the foreign government does 
not appear before the court. Lord Hatherley, 
in the course of bis judgment, puts the case of 
a foreign government having placed in this 
country a sum of money, and having charged 
it with trusts to be performed, subject to which 
the balance is to be paid back to the foreign 
government, and asks: “Is it possible to say 
that in such a case the trustee is not liable to 
perform the trust because the foreign govern- 
ment, one of the cestui que trust, cannot be 
made to appear ? 

Many new questions will arise when sovereign 
states frequently employ their ships in under- 
takings of a commercial nature. Assume a 
merchant vessel which is already subject to a 
maritime lien to be acquired by a sovereign 
state, will the lien be discharged ? Or upon a 
re-sale will it revive ? If a state-owned cargo 
boat is salved, and without compensation to 
the salvor the vessel is sold within this jurisdic- 
tion, will the salvor have no claim against her 
capable of being enforced here ? If the master 
of such a vessel finds it necessary to give a 
bottomry bond for repairs obtained in a remote 
port where no advance can be got upon the 
credit of the state, and the vessel is afterwards 
sold by the state, the obligee being unpaid, will 
he have no enforceable right against the ship ? 
The principles involved in each of these sup- 
positious cases are in question here. 

The question of an ambassador is neces- 
sarily distinguishable from that of a sovereign 
state immediately concerned. But the ambas- 
sador has the same absolute immunity from 
the judicial process of foreign states as is enjoyed 
by the state whose representative he is. I put 
to the defendants’ counsel the case of a collision 
between yachts, one belonging to an ambassador 
and one to a private owner, if, after the 
ambassador’s immunity from process had 
ceased, action in rem could be taken against 
his yacht. I think it is not entirely irrelevant 
to the first of the two questions with which I 
am dealing here. On the whole I think that 
the immunity from legal process of the public 
ship of a foreign state, while it is in the hands 
of the state, does not arise from a rule that the 
vessel is, to use the language of the civil law, 
extra commercium. I think also that this 
immunity does not involve the conclusion that 


such a ship is incapable of becoming subject 
to obligations to which individual owners may 
subject ships. I cannot suppose that a 
sovereign state which could convey its ships 
to private owners could not hypothecate them. 
Could the state, then, by acts of its agents 
subject a ship to a maritime lien? Lord 
Gorell, in defining a maritime lien in the 
course of his judgment in The Ripon City (8 
Asp. Mar. Law Cas. 304; 77 L. T. Rep. 98 ; 
(1897) P. 226), says this : “ It is a right acquired 
by one over a thing belonging to another— 
jus in re aliena. It is, so to speak, a subtrac- 
tion from the absolute property of the owner 
in the thing. This right must, therefore, in 
some way have been derived from the owner, 
either directly or through the acts of persons 
deriving their authority from the owner.” 
Lord Gorell goes on to say: “The person 
who has acquired the right cannot be 
deprived of it by alienation of the thing by 
the owner.” 

I have assumed that a sovereign state may, 
by virtue of its proprietary rights over a ship, 
hypothecate the ship, and that although the 
state could not be impleaded in a foreign 
court in respect of the hypothec, the transaction 
would be valid. Why may not the same state 
by its agents impose a maritime lien upon & 
public ship of the state, and, although the 
state may not be impleaded, why may not the 
lien be valid for all purposes which do not 
depend upon the employment of legal process 
against the state ? 

I come to the conclusion that the ground on 
which jurisdiction over the public ships of 
foreign states is declined in our courts is not 
that the acts of sovereign powers by their 
servants are incapable of conferring rights or 
creating obligations which may be put in suit, 
nor that the public property of the states 
used for their public purposes cannot, because 
of its public character, be subjected to claims 
by individuals which are capable of judicial 
cognisance. 

In the well-known case of The Schooner 
Exchange v. McFadden (7 Cranch, 116, at p. 147) 
Marshall, C.J. delivered the judgment of the 
Supreme Court of the United States to the effect 
that the exemption from process of the public 
vessels of foreign powers is founded upon *“ an 
implied promise of exemption from the juris- 
diction of the country.” Lord Esher in The 
Parlement Belge (sup.) spoke of such public 
property as being “ but for the agreement 
subject to the jurisdiction.” 

Holding, as I do, that a foreign state by its 
authorised agents may impose a charge or lien 
upon one of its public ships, and that the charge 
or lien may be enforced, if it can be done without 
directly or indirectly impleading the foreign 
state, what remains is a case of alleged maritime 
lien within the jurisdiction of the court and 
capable of being carried to a judgment and to 
execution without any assertion of jurisdiction 
over any foreign sovereign or any property of 
a foreign state. The application of the defen- 
dants for a stay of proceedings fails. 
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The owners of the Tervaete appealed. 


eee, K.C. and E. A Digby for the appel- 
the Meno Tervaete was owned at the time of 
no a asion by a sovereign foreign state, and 
don aritime lien can attach to her for any act 
oa while she was the property of a foreign 
e es state. The court has no jurisdiction 
orei ae property of a foreign sovereign. — A 
of ja oe can submit to the jurisdiction 
t tt eee courts, but if he does not submit 
Sn: € cannot be impleaded, and an action 
or th be brought against either the sovereign 
Sin, Ai res, his property. No maritime lien 
Bier on the vessel either when she is the 
3 here y of the foreign sovereign state or 
of te when she ceases to be the property 
Mri oreign state for an act done whilst so 
sells it 5 If the foreign state sells the vessel, it 
istat ree of any maritime lien set up at the 
Refa ce of the subject of another state. 
18 no cause of action in personam against 
Sanco owner of the Tervaete and there 
Which be any cause of action in rem either, 
remed is a remedy merely ancillary to the 
y in personam. They referred to: 


The Parlement Belge, 4 Asp. Mar. Law Cas. 
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he Newbattle, 5 Asp. Mar. Law Cas. 356 ; 
7 52 L. T. Rep. 15 ; 10 Prob. Div. 33 ; 

he Dictator, 7 Asp. Mar. Law Cas. 251 ; 
ai L. T. Rep. 563; (1892) P. 304; 

he Tasmania, 6 Asp. Mar. Law Cas. 305 ; 

59 L. T. Rep. 268 ; 13 Prob. Div. 170. 


sponilop, K.C. and Dumas for the re- 
rei eisie immunity enjoyed by a 
pinin. T state at the instance of a British 
bY the = is distinguishable from that enjoyed 
but + ritish state. The King can do no wrong, 
Soverej t maxim does not apply to a foreign 
ya TEA _when a suit is brought against him 
ae ritish national. The plaintiff in such a 
not S a cause of action, but our courts will 
res ba the foreign sovereign to be impleaded. 
ee 1owever, a British subject has a cause 
orien against a ship, the property of a 
oreign Sovereign, and that ship is sold by the 
acti Sovereign to a private person, the cause 
Capable which has hitherto lain dormant, is 
again 4 of being given effect to, and an action 
Sima se the res can be proceeded with. 
a ship to which a maritime lien 
is sold to a foreign sovereign, the 
that so as no jurisdiction to proceed against 
owner ar ag but if the ship is sold back to its 
to by o he maritime lien can be given effect 
lien T ur courts, and, equally, when a maritime 
state aches to a ship, the property of a foreign 
» Such lien can be given effect to when sold 

atta een state to a private person. The lien 
e shi at the time of the collision, and when 
Within Pesme as the property of a private owner 
liable 5 le jurisdiction of our courts she became 
rings © arrest. When a foreign sovereign 
8S an action in the Admiralty Division a 
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cross-action may be brought against him, and 
if his vessel has not been arrested his action 
may be stayed until he gives security for the 
damage caused to the defendants’ vessel. 
They referred to: 


The Newbatile, sup. ; 
Magdalena Steam Navigation Company v. 
Martin, 1859, 2 E. & E. 94; 
Mighell v. Sultan of Johore, 70 L. T. Rep. 
64; (1894) 1 Q. B. 149; 
The Parlement Belge, sup. 
Cur. adv. vult. 


BankEs, L.J. (after stating the facts) :—The 
respondents contend that, as a result of the 
collision, a maritime lien attached to the 
Tervaete which, now that she is a private pro- 
perty and is found within the jurisdiction, they 
are entitled to enforce by proceedings in rem 
in the Admiralty Court of this country. 

The present proceedings were taken by the 
respondents to test the correctness of that con- 
tention. The respondents do not contest the 
proposition that, as a general principle of 
maritime law in the case of a claim for damage 
arising out of collision, a proper maritime lien 
must have its root in the personal liability of 
the owner or of the person for this purpose in the 
position of owner. The subject is very fully 
discussed by Lord Gorell in The Ripon City (8 
Asp. Mar. Law Cas., at p. 311; 77 L. T. Rep., at 
p- 104; (1897) P., at p. 242). He gives a defini- 
tion of maritime lien in language which is, I 
think, of assistance in this case. He says: 
“ Such a lien is a privileged claim upon a vessel 
in respect of service done to it, or injury caused 
by it, to be carried into effect by legal process. 
It is a right acquired by one over a thing 
belonging to another—a jus in re aliend. It is, 
so to speak, a subtraction from the absolute 
property of the owner in the thing. This right 
must, therefore, in some way, have been derived 
from the owner either directly or through the 
acts of persons deriving their authority from 
the owner.” 

The respondents further do not dispute that, 
so long as the Tervaete remained the property 
of the Belgian Government, no proceedings 
could be taken either in personam or in rem in 
respect of the damage done to their vessel by 
the collision. The contention upon which the 
respondents relied in the court below, and which 
was accepted by the President, was that the 
fact that no such proceedings could be taken 
was not due to an absence of any liability on 
the part of the Belgian Government for the 
negligence of their servants which brought 
about the collision, but to the rule introduced 
by international comity which prohibited the 
taking of any proceedings to enforce that 
liability. 

As a further contention, founded upon the 
one just mentioned, it was said that a maritime 
lien did attach to the Tervaete as a consequence 
of the collision, and, though it remained, as it 
were, dormant and unenforceable during the 
ownership of the vessel ky the Belgian Govern- 
ment, it became enforceable when the vessel 
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passed into private ownership. These con- 
tentions raise the question whether a maritime 
lien ever did attach to the vessel at a time when 
she was owned by the Belgian Government. 
This is quite a different case from a case where a 
maritime lien attached to a vessel at a time 
when she was privately owned, which vessel 
afterwards passed into government ownership 
and then into private ownership again. It may 
well be that in such a case the maritime lien 
is dormant during the period of government 
ownership. The present case is quite distinct 
from that and involves the question whether a 
maritime lien ever attached to the Tervaete 
at all. 

I think that it may be conceded for the 
purposes of the argument that the fact that a 
sovereign or a sovereign power cannot be 
proceeded against in the courts of a foreign 
country does not exclude all idea of liability for 
a breach of contract or for a tort, in the sense 
that, under no circumstances, can the sovereign 
or the sovereign state do wrong. The rule 
that, where a foreign sovereign sues in the 
courts of this country, proceedings may be 
taken against him in mitigation of the relief 
claimed by him, would be of no value, except 
upon the assumption that claims for breaches 
of contract or for torts might be established 
and set off in mitigation. In the case of 
Imperial Japanese Government v. Peninsular and 
Oriental Steam Navigation Company (8 Asp. 
Mar. Law Cas. 50; 72 L. T. Rep. 881 ; (1895) 
A. C. 644), the whole discussion as to the court 
in which proceedings might be taken would 
have been avoided had the law been that the 
Emperor of Japan could not be liable for dam- 
ages resulting from the collision of his vessel 
with that of the defendants. The point was, 
however, never suggested in that case. In the 
case of The Newbatile (5 Asp. Mar. Law Cas. 
356; 52 L. T. Rep. 15; 10 Prob. Div. 33) it 
was assumed that the King of the Belgians 
might be held liable in damages in the cross- 
cause for the negligence of those in charge of 
his vessel, the Louise Marie. 

The fact that the immunity of an ambassador 
from process in the courts af this country in 
respect of debts contracted while he was 
ambassador lasts during the time during which 
he is accredited to the sovereign and for a 
reasonable period after he has presented his 
letters of recall to enable him to wind up his 
official business and to prepare for his return 
home, which is the law as laid down in Musurus 
Bey v. Gadban (71 L. T. Rep. 51; (1894) 2 
Q. B. 382), points also, in my opinion, to the same 
conclusion. In the numerous cases, such as the 
South African Republic case (77 L. T. Rep. 241 ; 
(1897) 2 Ch. 487), in which the question of 
enforcing cross-claims in actions by sovereigns 
or sovereign states arose, it appears to me to be 
assumed that the cross-claims are in respect of 
breaches of contract or of tort actually com- 
mitted for which the sovereign, or the sovereign 
state, would have been responsible, but for the 
immunity from process which he or it enjoyed. 
In spite of the fact that, so far, I have accepted 


the arguments of the respondents in support 
of the judgment of the President, I am unable 
to agree with his final conclusion, and that on 
a point to which his attention does not appear 
to have been specially directed. The point is 
founded partly on the effect on the property of 
the sovereign state, if a maritime lien attached 
to the Tervaete as alleged, and partly on a 
consideration of the nature of a maritime lien 
itself. If the judgment of the President is right 
and the maritime lien attached to the Tervaete, 
the value of the vessel to the Belgian Govern- 
ment must necessarily have been affected ; 
how seriously, of course, depends upon the 
amount of the respondents’ claim. A vessel to 
which a maritime lien extends for any substan- 
tial amount must necessarily be worth less 
in the market than if she was free from any lien. 

In The Bold Buccleugh (1851, 7 Moore P. C., 
at p. 284), Sir John Jervis, when dealing with 
the question of a maritime lien, adopts Lord 
Tenterden’s definition of it as a claim or 
privilege to be carried into effect by legal 
process; and he then goes on to say that a 
maritime lien is the foundation of the proceeding 
in rem, a process to make perfect a right 
inchoate from the moment when the lien 
attaches. 

In Currie v. McKnight (8 Asp. Mar. Law 
Cas., at p. 195 ; 75 L. T. Rep., at p. 459 ; (1897) 
A. C., at p. 106), Lord Watson speaks of a 
maritime lien as a remedy against the corpus 
of the offending ship. Whether a maritime 
lien is properly to be regarded as a step in the 
process of enforcing a claim against the owners 
of a ship or as a remedy or partial remedy in 
itself, or as a means of securing a priority of 
claim, it cannot, in my opinion, consistently 
with the rule of immunity laid down by the 
law of nations, be attached to a vessel belonging 
to a sovereign power, and being used for public 
purposes. To allow such a lien to attach would 
be, to use Lord Gorell’s language in The Ripon 
City (sup.), to create a jus in re aliend, a sub- 
traction from the absolute property of the 
sovereign state. 

I may here refer to the case of Musurus Bey 
v. Gadban (sup.), in which the immunity from 
process of an ambassador was considered. 
It was argued in that case that it was permissible 
to issue a writ against an ambassador in order 
to prevent the running of the Statute of 
Limitations, provided that no further step of 
serving or attempting to serve it was taken. 
The court, taking the same view as was taken 
in the Magdalena case (2 E. and E. 94), refused 
to accept the contention. 

Davey, L.J., in Musurus Bey v. Gadban 
(71 L. T. Rep., at p. 55; (1894) 2 Q. B., at 
p. 352), says this: *“ With regard to the first, 
it is, in my opinion, sufficient to refer to the 
third section of 7 Anne c. 12, which makes all 
writs and processes, whereby the person of any 
ambassador or other public minister may be 
arrested or imprisoned, or his goods and 
chattels may be distrained, seized or attached, 
utterly null and void. It has been decided in 
Magdalena Steam Navigation Company v. 
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mM (sup.) that the section applies not 
z y to writs of execution against the property 
“wo of a privileged person, but also to 
ur which lead up to and would in ordinary 
ao oe have the consequence of attaching his 
À an. person. If so, I am of opinion that 
pe $ of summons in an action is of that 
e and that the effect of the statute 
mn is said to be declaratory only of the 
and ká law) is to make such a writ void 
Ši a no effect. Mr. Pollard is quite right 
à E that the writ had been served in the 
di alena case (sup.) and that all that it was 
d sary to decide was that that service was 
Was rete the grounds upon which the decision 
beyon sey in Lord Campbell’s judgment go 
total that point, and, in my opinion, show a 
tain A el of jurisdiction of the court to enter- 
€ action at all. Lord Campbell (2 E. & 

for en 111) states the principle to be that 
sup Judicial purposes an ambassador is 
te posed still to be in his own country, and 
os ene: his judgment in these words : It 
Mea. has not hitherto been expressly 

to the that a public minister duly accredited 
from Se by a foreign state is privileged 
addon ee liability to be sued here in civil 
Well-est: but we think that this follows from 
à tablished principles. These passages, in 

on SN correctly state the legal principles 
o o the exemption is founded, and are in 
Tdance with the course of decisions in our 
he ah see, for example, the late case of 
‘arlement Belge (4 Asp. Mar. Law Cas. 

in enc L. T. Rep. 273; 5 Prob. Div. 197), 
ourt of Appeal, in which it was said (I 
fully ERE from the marginal note, which is 
conse orne out by the judgment) that, as a 
ever quence of the absolute independence of 
nation sovereign authority and of the inter- 
state = comity which induces every sovereign 
other © respect the independence of every 
exercien eign state, each state declines to 
its t e by means of any of its courts any of 
*rritorial jurisdiction over the person of 
Duh a ereign or ambassador, or over the 
° Property of any state which is destined 
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ambege otic use, or over the property of any 
sador ador, though such sovereign, ambas- 
indie property be within its territory. I 
a le to think that the issue of a writ 
juris “wey which action the court has no 
erefo 10n to entertain, and which writ, 
issue? the court has no jurisdiction to 
on can prevent the statute running.” 
th ne to be impossible, consistently with 
Permissint there expressed, to hold that it is 
tta chir, le to recognise a maritime lien as 
soverejp o to the property of a sovereign or a 
ciple P state. I see no distinction in prin- 
è rie N the act of the individual issuing 
lien. F and the act of the law attaching the 
imami equally offends the rule affording 
law, th y. If this is the correct view of the 
because the appellants are entitled to succeed, 
ervaet unless a maritime lien attached to the 
elgian oe she was the property of the 
Overnment, it cannot attach at all. 
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In my opinion the appeal must be allowed with 
costs here and below, and an order made 
relieving Messrs. Downing and Hancock from 
their undertaking dated the 12th Jan. 1922 
and setting the writ aside and staying all 
proceedings thereunder. 

SCRUTTON, L.J. (after referring to the facts): 
—In my view it is now established that pro- 
cedure in rem is not based upon wrongdoing 
of the ship personified as an offender, but is 
the means of bringing the owner of the ship 
to meet his personal liability by seizing his 
property. The so-called maritime lien has 
nothing to do with possession, but is a priority 
in claim over the proceeds of sale of the ship 
in preference to other claimants. It does not 
appear eo nomine in cases of collision in the 
reports till the case of The Bold Buccleugh 
(infra) was heard, where it is defined as a claim 
in privilege upon a thing to be carried into 
effect by legal process; and it is stated, 
erroneously, as is now admitted, that whenever 
an action in rem lies, there a maritime lien 
exists. The report proceeds (7 Moore, P. C., at 
p. 284): “ This claim or privilege travels with 
the thing into whosesoever possession it may 
come. It is inchoate from the moment the 
claim or privilege attaches, and when carried 
into effect by legal process by a proceeding 
in rem, relates back to the period when it 
first attached.” 

The cases as to the relation of a maritime 
lien to the personal liability of the owner are 
exhaustively examined by the late Lord Gorell 
in The Ripon City (8 Asp. Mar. Law Cas. 
365; 77 L. T. Rep. 98; (1897) P. 226). He 
comes to the conclusion that a maritime lien 
may exist, though the owner is not personally 
liable, where there is personal liability in those 
to whom he had voluntarily entrusted the 
control of the vessel as charterers, though not 
if his entrusting is compulsory, as in the case 
of compulsory pilots. But for a lien to arise, 
in my view, some person having, by permission 
of the owner, temporary ownership or possession 
of the vessel must be liable for the collision. 
If he is so liable, a privilege or lien at once 
arises in this sense that, if a vessel comes 
within English territorial waters, it may be 
arrested, and the claim or privilege on it will 
date back to the time of the lien. Any pur- 
chaser after the collision takes the ship subject 
to this possibility of claim. 

At the time of the collision, if it happened in 
English waters, would it have been possible 
to arrest the Tervacte and claim a maritime 
lien ? The well-known decision of The Parlement 
Belge (sup.) compels the answer in the negative. 
Neither the Belgian Government could have 
been sued in personam, nor could their ship have 
been arrested in rem. If this is so, I do not 
understand how there could then be any 
maritime lien on the ship. To hold that a lien 
would come into existence if the Government 
sold the ship to a private purchaser, would be 
to deprive the Belgian Government of part of 
their property ; for such a lien about to arise 
must reduce the price paid to the Government 
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and so affect the property of the Government. 

The general language of Lord Watson in 
The Castlegate (7 Asp. Mar. Law Cas., at p. 288 ; 
68 L. T. Rep., at p. 103 ; (1898) A. C., at p. 52) 
that “a proper maritime lien must have its 
root in the personal liability of the owner,” 
approving the language of Lord Esher in The 
Parlement Belge (sup.), and the similar language 
of Sir Francis Jeune in The Utopia (7 Asp. 
Mar. Law Cas., at p.411; 70 L. T.Rep., at p. 50; 
(1893) A. C., at p. 499), appear to me entirely to 
support this view, even if that general language 
is not applicable, as Lord Gorell, in The Ripon 
City (sup.), thought it was not, to the 
complicated facts in that case. And while I 
agree with the President that the passage in The 
Parlement Belge (sup.) was not strictly necessary 
to the decision, yet it was so closely related to 
it that, coming from such a master of maritime 
law, I have no hesitation in following it, 
especially as I agree with it in principle. Lord 
Esher says (4 Asp. Mar. Law Cas. at p. 245; 
42 L. T. Rep. at p. 284; 5 P. Div., at p. 218): 
“ The property cannot be sold as against the 
new owner if it could not have been sold as 
against the owner at the time when the alleged 
lien accrued. This doctrine of the Courts of 
Admiralty goes only to this extent, that the 
innocent purchaser takes the property subject 
to the inchoate maritime lien which attached 
to it as against him who was the owner at the 
time the lien attached.” In the present case 
no lien attaches against the Belgian Govern- 
ment, nor could their ship have been arrested 
in rem, But if they could only sell the ship 
subject to the lien, their property would be 
affected by the lien, in that they would receive 
less than the value of the ship free from encum- 
brances or lien. The result would be that 
our law would assert a right over the property 
of a foreign sovereign not arising from any 
voluntary action on his part which adversely 
affected his property. 

I agree that a sovereign may call upon us 
to enforce legal rights in his favour. The case of 
The Newbattle (7 Asp. Mar. Law Cas. 356; 52 
L. T. Rep., 15 ; 10 Prob. Div. 33) shows that, 
if he does so, we may refuse to enforce those 
rights unless he allows the legal rights that we 
recognise to be effectively enforced against him. 
I agree that cases like Gladstone v. Masurus 
Bey (1863, 7 L. T. Rep., 477 ; 1 H. and M. 495) 
and Larivière v. Morgan (26 L. T. Rep. 859; 
L. Rep. 7 Ch. 580) show that, where English 
trusts are concerned, this court will proceed, 
though foreign rights are concerned. While, on 
the other hand, Vavasseur v. Krupp (39 L. T. 
Rep. 273; 9 Ch. Div. 351) involves the pro- 
position that this country will not enforce 
English patent rights against property in the 
jurisdiction which a foreign sovereign claims, 
I am disposed to agree that the ground of the 
decisions is that, though there are English 
rights, we do not enforce them against a foreign 
sovereign directly or indirectly, because of the 
comity of nations. But it respectfully appears 
to me that the error of the President’s judgment 
is that he is enforcing rights against a foreign 


sovereign indirectly, when he supports the view 
that over his property there is by English law 
an inchoate lien which will diminish the value 
of that property by lowering the price that a 
private purchaser will give for it. 

I appreciate that the matter becomes of 
international importance if states increase their 
commercial trading by national fleets. I have 
already, in The Porto Alexandre (15 Asp. Mar. 
Law Cas. 1 ; 122 L. T. Rep. 661 ; (1920) p. 30), 
expressed my views of the disadvantages of 
state immunity in such circumstances, but the 
remedy is, in my opinion, state agreement by 
diplomatic action, not infringement of legal 
principles based on the comity of nations. 

For these reasons, I think the appeal must 
be allowed with costs here and below, and the 
writ against the Tervaete set aside. 

ATKIN, L.J.—This case raises a question of 
considerable importance. I have found it 
difficult, and I differ from the reasoning of the 
learned President with hesitation ; but, having 
formed a judgment which is not in agreement 
with his conclusion, I must express it. I under- 
stand the argument made by the respondents 
and enforced by the President to be this: 
Collision damage caused by the negligent 
manipulation of a ship creates a right in the 
person injured to recover damages from the 
owner responsible for the navigation. It also 
creates a right in the person injured to a 
maritime lien over the ship so causing damage. 
That lien is not a possessory lien, but consists 
of the right, by legal proceedings in an appro- 
priate form, to have the ship seized by the 
officers of the court and made available by 
sale, if not released on bail, to pay the collision 
damage. If the ship is the property of a foreign 
sovereign, it is admitted that the legal pro- 
ceedings cannot be commenced against him 
either personally or in rem, that is, for the arrest 
of the ship, because by the comity of nations 
no process can be brought in the courts against 
the person or the property of a foreign sovereign. 
But this is only a personal privilege of the 
sovereign not to be impleaded. The right of the 
injured person to damages and to a lien still 
exists, and, as the right to a lien is not abrogated 
when the ship is transferred into the possession 
of a third person, so, when the ship formerly 
owned by the foreign sovereign becomes the 
property of a third person not protected by the 
personal privilege of the sovereign, the right to 
a lien becomes effective, and the necessary 
proceedings in rem may be taken against the 
ship. The right to a maritime lien, it is said, 
is equivalent to a charge created by voluntary 
hypothecation of a chattel by the sovereign— 
a charge which may not be capable of enforce- 
ment while the chattel is in the possession or 
ownership of the sovereign, but can be enforced 
as it is transferred into the property of a third 
person. 

A part of that reasoning is irresistible. It 
seems to me correct to say that the acts of a 
foreign sovereign may constitute breaches of 
contract or of duty not arising from contract, 
which create rights in the other party. True, 


ASPINALL’S MARITIME LAW CASES. 57 


= Cr. or App.] 


ADELAIDE STEAMSHIP COMPANY v. THE KING. 


[Cr. or APP. 


a tights may be of little value, as they cannot 
ing piy be enforced by action. But the 
a. ility is a mere personal inability to sue ; 
i ey can be made effective in defence as, for 
nstance, by set-off, where the rights give rise 
bey. Power of set-off : and, as I should suppose, 
ah a plea of contributory negligence; and 
md the sovereign submit to the jurisdiction 
respect of a claim based upon such rights, 
o pPrehend that the court would be bound 
= 8ive effect to them. But, in my judgment, 
apon a true analysis of what is meant by a 
Meese lien, the right to such a lien is not such 
x can be created at all by the act of a sovereign. 
1S not a right to take possession or to hold 
D ession of a ship. It is confined to a right to 
shi © proceedings in a court of law to have the 
in P seized, and, if necessary, sold. The action 
a is an action in which the owners of the 
in P are named as parties to the proceedings, and 
E which, according to our procedure, if they 
ere subject to the statutory right to limit 
ility, they will be made liable personally 
of. the full damage regardless of the value 
the res, 
dee Owner, therefore, in such an action is 
prs ctly impleaded. But whether it be directly 
aa Indirectly, the owner who is a foreign 
pe be cannot be impleaded at all. The 
lien t appears to me to be that the maritime 
at dimes the foreign sovereign cannot exist 
ali A right which can only be expressed 
be k right to take proceedings seems to me to 
is augi, where the right to take proceedings 
Pe la No independent liability of the 
mn reign, such as a liability for debt or damages, 
Fin ans pendent, protected only by an 
munity from legal proceedings. The right of 
— lien appears, therefore, to be 
h ntially different from a right of property by 
Ypothec or pledge created by the voluntary 
t of the sovereign. 
we this reasoning be correct, inasmuch as 
of th never was a time during the ownership 
iit € Belgian Government when the respon- 
iñ 8 could aver that they possessed a maritime 
whi ee the Tervaete, there was no obligation 
©) attached to the ship or to the new owners 
ia the ship became their property. On the 
eais O the origin of the maritime lien 
TA by Sir Francis Jeune in The Dictator 
(igen) ’ Mar. Law Cas. 251; 67 L. T. Rep. 563 ; 
Won. P. 304), one may perhaps be allowed to 
€r how such a right, avowedly dependent 
be h H personal liability of the owner, could 
not i d to be enforceable against a new owner 
t ae way personally liable for the collision. 
after 00 late to raise a doubt as to this point 
Moor. “te decision in The Bold Buccleugh (7 
against - C. 267). But where there was no right 
esca st the old owner, the new owner must 
by a I myself should in any case feel bound 
ion, dictum of Lord Esher in The Parlement 
aya. (4 Asp. Mar. Law Cas. 234; 42 L. T. Rep. 
judg 5 Prob. Div. 197), referred to in the 
neet of the President. I have thought it 
Be to state my views on this difficult 
10n in my own way, because I am not sure 
Vor. XVI., N. S, 
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that I feel so much pressed as my brothers with 
the contention that a dormant maritime lien 
over a foreign sovereign’s ship would affect the 
value of the ship in his hands, and therefore 
must be negatived. The supposition that the 
liability existed as for a personal claim, but was 
merely unenforceable, does not seem necessarily 
to be invalidated by the fact that such liability 
would impose pecuniary disadvantages upon 
the sovereign. A voluntary pledge or hypothec 
would be attended with the same results, but 
would it not be valid? I do not, however, 
dissent from théir view. I concur in the view 
taken by my brothers of the cases cited by them 
and of their bearing on this case. 

I only desire to add a word or two on the case 
of The Newbatile (5 Asp. Mar. Law Cas. 356 ; 52 
L. T. Rep. 15; 10 Prob. Div. 33), in the Court 
of Appeal. There the court held that upon the 
construction of the Admiralty Court Act 1861, 
where a foreign government had brought an 
action in rem against the owners of the New- 
battle, an order could be made staying the action 
until security had been given by the plaintiffs 
to answer the counterclaim of the defendant 
in respect of the same collision. The relevance 
of the case is that, under the section, a condition 
precedent of such an order is that the plaintiffs’ 
ship cannot be arrested, and the decision of the 
court proceeds upon the ground that, though 
the foreign sovereign has invoked the juris- 
diction of the court, and though he were under 
possible liability for damages in an effective 
cross suit, yet his ship was exempt from arrest. 
That a maritime lien was not enforceable under 
such circumstances appears to afford strong 
support for the view that it did not exist at all. 

For these reasons I think the appeal must be 
allowed and the order made as stated by 
Bankes, L.J. Appeal allowed. 
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Fenwick, and Willan, 
Cardiff. 


appellants, Downing, 
Downing and 


respondents, Holman, 
for Lean and Lean. 


July ‘14 and 18, 1922. 


(Before BANKES, WARRINGTON, and ATKIN 
L.JJ.) 

ADELAIDE STEAMSHIP COMPANY V. THE KING. (a) 
APPEAL FROM THE KING’S BENCH DIVISION. 
Insurance—Charter-party—Requisitioned ship— 

War risk or marine risk—‘ Consequences of 
hostilities or warlike operations’’—Use of 
ship as ambulance transport — Collision — 

Negligence. 

In 1916 the steamship W. was taken over by 
the Admiralty for use as a hospital ship upon 
the terms of charter-parity T. 99, the Admiralty 
accepting liability for all war risks, including 
“all consequences of hostilities or warlike 


tu) Reported by W. C. Saxvron, Esq., BAE 
aw. 
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operations,’ while the owners undertook the 
marine risks. The W. was used as an 
ambulance transport, and was armed with a 
gun, and had on board a few Royal Naval men 
to work it. Her master was instructed that 
if he were attacked by a submarine, and saw 
an opportunity of ramming it, he should do so. 
While carrying wounded men with doctors and 
nurses from Havre to Southampton, and being 
navigated without lights on a dark and hazy 
night, and proceeding at full speed, by the 
orders of the Admiralty, the W. collided with 
another ship and was damaged. The W. 
was found to be alone to blame for the collision, 
which was due to the negligence of those in 
charge of her. 

Held (1), that the W. was engaged in a warlike 
operation at the time of the collision. 

Re P. and O. Branch Service and Common- 
wealth Shipping Representative (The Geelong) 
(15 Asp. Mar. Law Cas. 522; 127 L. T. Rep. 
133 ; (1922) 1 K. B. 706 ; since affirmed in 
the House of Lords (ante, p. 522; 128 L. T. 
Rep. 546 ; (1923) A. C. 191) followed ; 

(2) That, in the circumstances, the negligence of 
those in charge of the W. was immaterial, 
and that the Admiralty were liable. 


Judgment of McCardie, J. reversed. 


APPEAL by the suppliants from the judgment 
of McCardie, J. in the Commercial Court, 
on a petition of right, reported 15 Asp. Mar. Law 
Cas. 525; 127 L. T. Rep. 63. 

The suppliants were an Australian steamship 
company of Melbourne. In Aug. 1915 the 
Warilda, belonging to the suppliants, was 
requisitioned by the Australian Government 
for transport service. In July 1916 she was 
taken over by the British Admiralty for use 
as a military hospital ship under the terms of 
the charter-party T. 99, which provided that 
the Admiralty should accept liability for war 
risks while the suppliants continued to take the 
marine risks. She was described as an ‘* ambu- 
lance transport to be treated as a troop trans- 
port.” She was armed with one twelve- 
pounder gun, and had instructions to ram any 
submarine sighted. On the 24th March 1918 
the Warilda was carrying wounded men from 
Havre to Southampton when, about 4 a.m., 
she came into collision with another steamer, 
the Petingaudet, and both vessels suffered 
considerable damage. The night was dark 
and hazy, and the sea smooth. By order of 
the Admiralty the Warilda was being navigated 
at full speed without lights, and the Petingaudet 
was being navigated without masthead lights 
and with dimmed side lights. The suppliants 
claimed damages on the ground that the collision 
was a consequence of warlike operations ; the 
Crown in their plea asserted that the collision 
was due to the negligent navigation of the 
Warilda, and was the result of a marine risk. 

The owners of the Petingaudet had brought 
an action against the suppliants, and in that 
action the collision was held to be due to negli- 
gence of the Warilda ; and the suppliants were 
made liable for the damage to the Petingaudet. 
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The Warilda herself was withdrawn for repairs 
after the collision, so the suppliants had suffered 
in three ways ; they had had to pay the cost 
of their own repairs, they had had to pay for 
the repair of the Petingaudet, and they had lost 
the hire which would have been payable to 
them during the time while the Warilda was 
undergoing repairs. 

The facts are set out at length in the judgment 
of McCardie, J. (15 Asp. Mar. Law Cas. 525; 
127 L. T. Rep. 63). 

McCardie, J. held that (1) the Warilda was 
not engaged in a warlike operation, and was 
not a warship, at the time of the collision ; 
and (2) that if she had been engaged in a warlike 
operation, the loss was due to the negligence 
of those in charge of her ; and the question of 
negligence being, on the authorities, material, 
the suppliants could not have succeeded, and 
there must be judgment for the Crown. 


The suppliants appealed. 


MacKinnon, K.C., Dunlop, K.C., and Dumas, 
for the appellants.—The Warilda was engaged 
in a warlike operation at the time of the 
collision, and the case is covered by the 
decision of the Court of Appeal in Re P. and O. 
Branch Service and Commonwealth Shipping 
Representative (The Geelong case) (15 Asp. Mar. 
Law Cas. 522; 127 L. T. Rep. 133; (1922) 1 
K.B.706). That was a case of moving military 
stores from one base of operations to another, 
while this is a case of moving wounded soldiers, 
but no distinction can be drawn between the 
two cases. Secondly, if the ship was engaged 
in a warlike operation, it is immaterial in the 
circumstances of this case that those in charge 
of her were negligent. This is not the case of 
a merchant ship, sailing without lights in the 
bright moonlight, running negligently into 
another ship, in which case the negligence might 
be material. If a warship in the midst of a 
naval engagement were to run negligently into 
another warship, the negligence would be 
immaterial, and it is immaterial that there was 
negligence in this case. The risk of negligence 
while carrying on a warlike operation is one of 
the risks insured against in a war risks policy. 
They referred to: 


Ard Coasters v. The King, 15 Asp. Mar. 
Law Cas. 353; 125 L. T. Rep. 548; 
(1921) 2 A.C. 141; 

British India Steam Navigation Company 
v. Green, 14 Asp. Mar. Law Cas. 513; 
15 Asp. Mar. Law Cas. 358; 121 L. T. 
Rep. 559 ; (1919) 2 K. B. 670; 

Charente Steamship Company v. Director 
of Transport, 38 Times L. Rep. 434. 


Raeburn, K.C. and Balloch (Sir Ernest 
Pollock, A.-G., with them) for the Crown.— 
The case is distinguishable from The Geelong case 
(sup.), as the operation in this case was peaceful 
and humanitarian, while in The Geelong case 
there was a military operation, namely, the 
removal of stores. Secondly, the negligence 
of those on board the Warilda is material, and 
was the direct cause of the collision; even 
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gnung there was a warlike operation, 
Aan would have been no collision but for the 
Bügence of the Warilda. They referred to : 


Britain Steamship Company v. The King, 
15 Asp. Mar. Law Cas. 58; 123 L. T. 
Rep. 721 ; (1921) 1 A. C. 99 ; 

Larchgrove (Owners) v. The King, 1919, 
36 Times L. Rep. 108 ; 

The Geelong case, 15 Asp. Mar. Law Cas. 
522; 127 L. T. Rep., 133; (1922) 1 
K. B. 706; 

Inui Gomei Kaisha v. Attolico, Lioyd’s 
List, Feb. 10, 1919. 


MacKinnon, K.C. replied. 


Bankes, L.J.—This is an appeal on a petition 
ini right from McCardie, J. It raises an 
w Portant point, which has been the subject 
Iscussion elsewhere, but comes now for 

Pit e time before this court. The facts 
A of which the petition arises were as follows : 
the 24th March 1918 the suppliants’ vessel, 
soldi Warilda, while crossing with wounded 
into ers from Havre to Southampton came 
mi collision with another vessel, the Petin- 
inju et, with the result that both vessels were 
Ted. An action was brought in the 

i may Division, and ultimately the House 
Wa ords, affirming this court, held that the 
Tilda was alone to blame, the grounds being 
ic She did not alter her course or speed as 
Wenge she ought after first sighting the other 
Nex Se After that decision the question arose 
ae oo this petition of right was based— 
alisi Y» whether in the circumstances the 
ofa lon was a consequence of a war tisk or 
G risk. To decide that question it is 
a, to go into the facts more fully. The 
th a was, in the first instance, requisitioned 
dk e Australian Government. Then she was 
purpe Over by our Government, and for the 
ian oses of this case it is agreed that she was 
n on the terms of the charter-party T. 99 
sibitit which the Government accepted respon- 
aliso. for the risks included in the following 
and de Warranted free of capture, seizure, 
r etention and the consequences thereof 
and any attempt thereat, piracy excepted. 
ur SE So from all consequences of hostilities 
eyes operations whether before or after 
ove eels of war.” Having thus been taken 
N th. e was used as a hospital ship, but owing 
$ ne action of the Germans in reference to 
a ships she was transferred from that 

p gory, and under regulations made for that 
as ae she was transferred into a class known 
Gn ulance transports. A gun was placed 
Š ei of her and her captain was told that 
defendi not bound in all events to refrain from 
if att ing the vessel, but that, on the contrary, 
acked by a submarine it might be his duty 


ram à as r 
occurred. the submarine if an opportunity 
am. these facts two questions have been 
eae: first, whether at the time of the 

ton the Warilda was engaged in a warlike 


0 : 
Peration ; and the second, whether, assuming 


e k pile 
Was so engaged, the collision was a conse- 


of 


quence of that operation, or whether it was 
due to an independent intervening cause— 
namely, the negligence of those in charge of 
the Warilda. Upon the first point I am 
unable to distinguish this case from The 
Geelong case (sup.), recently decided in this 
court, where the vessel in question was engaged 
in carrying war stores and ambulance wagons 
from one war base to another. In the opinion 
of Bailhache, J. that fact itself was enough to 
establish that the vessel was engaged in a 
warlike operation. In this court the Master 
of the Rolls was not prepared to go that 
length; but it appeared from the evidence 
that the stores and wagons were being trans- 
ported in the course of evacuating Gallipoli, 
and he held that this did constitute a warlike 
operation. He said (15 Asp. Mar. Law Cas., at 
p. 524: 127 L. T. Rep., at p. 135; (1922) 
1 K. B., at p. 714): “Now if what she 
was doing was a part of the operation of 
the evacuation of Gallipoli I think she would 
be carrying out a warlike operation just as 
much as she would have been if she had been 
carrying things for the purpose of landing upon 
Gallipoli.” Scrutton, L.J. was prepared to 
agree with Bailhache, J. He said (15 Asp. 
Mar. Law Cas. p. 525; 127 L. T. Rep., at p. 
136; (1922) 1 K. B., at p. 718): “I am 
prepared to hold that carrying ambulance 
wagons and Government stores from one war 
base to another in time of war was a war- 
like operation.” But I am content to accept 
the view of the Master of the Rolls. I can 
draw no distinction between conveying military 
stores in the course of evacuating Gallipoli 
and conveying wounded soldiers via Havre 
to Southampton from the fighting line in 
France. Even if I differed from that decision 
I should follow it in this case because, in my 
judgment, it is undesirable that this court 
should draw fine distinctions between cases so 
closely analogous. But in saying this I do 
not wish to be taken as in the least dissenting 
from The Geelong (sup.), which appears to be 
largely based on Britain Steamship Company 
v. The King (15 Asp. Mar. Law Cas. 58; 123 
L. T. Rep. 721; 15 Asp. Mar. Law Cas. 58; 
(1921) 1 A. C. 99). 

I pass now to the second point, whether the 
collision was a consequence of the warlike opera- 
tion, within the meaning of clause 19 of the 
charter-party, or was due to an independent 
intervening cause, the negligence of those in 
charge of her. This question has at times been 
referred to in this court, but always with a view 
to saving it for further consideration. There 
has been no definite expression of opinion how 
it should be decided, unless perhaps one case. 
Inui Gomei Kaisha v. Atiolico (unreported, cited 
from Lloyd’s List the 10th Feb. 1919) may be 
thought to contain such an expression. I 
should like in a few words to set that case in 
its proper place in the discussion which has 
taken place before us. It was decided in 1918 
by Roche, J. and in 1919 by this court. Two 
merchant vessels both engaged in their ordinary 
trading operations collided in the Mediterranean. 
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It is true that owing to war restrictions both 
were sailing without lights. The case was 
opened in the court below and treated all 
through as turning upon the issue of negligence. 
The particular question which has been argued 
in the present case never arose. My judgment 
was upon the case presented to the court and 
upon the facts proved in the case; it has no 
direct bearing upon the points to be decided 
in this case and contains nothing contrary to 
the view I am about to express. 

The particular point has been dealt with in 
the court below on three occasions, twice by 
Bailhache, J. and once by Roche, J.; and each 
of those learned judges has expressed the view 
that where a collision takes place between a 
merchant vessel and a warship the status of 
the vessel injured has a material bearing on the 
question how far negligence on the part of those 
in charge of the injured vessel prevents the 
the injury from being a consequence of warlike 
operations. If a merchant vessel engaged in 
a trading operation by her own negligence brings 
herself into collision with a war vessel, the 
injuries she receives may be not the conse- 
quences of a warlike operation but the conse- 
quences of her own negligence. But if a war 
vessel engaged in a warlike operation by her 
own negligence brings herself into collision 
with a merchantman the injury which the war 
vessel suffers is the consequence of a warlike 
operation, and it is immaterial to consider 
whether the collision was brought about by 
her own negligence, because it is one of the 
risks incidental to warlike operations that 
those in charge of a war vessel may by their 
negligence bring her into collision with another 
vessel. In the Ard Coasters case (15 Asp. 
Mar. Law Cas. 353; 125 L. T. Rep. 548; 
(1921) 2 A. C. 141), where the Ardgantock, 
a merchant vessel, collided with the Tartar, 
a warship, Bailhache, J. said that “in his 
view therefore the collision was not the to any 
negligence on the part of the Ardgantock. As 
to the Tartar, if she was on a warlike opera- 
tion, it would not matter whether she was 
negligent or not, but in justice to the officer in 
charge of her he could not see any negligence 
on her part.” Again in British India Steam 
Navigation Company v. Green, Bailhache, J. 
said (1919) 1 K. B., at p. 637: ‘ I do not think 
negligence on the part of the King’s officer 
would matter. The operation would still be a 
warlike operation, although badly performed. 
As a fact I have no evidence of his negligence.” 
In Charente Steamship Company v. Director of 
Transports, Roche, J. said (38 Times L. Rep. 
148) : “ If a merchant ship was solely to blame 
for a collision, then, speaking broadly, it would 
seem to follow in most cases that the collision 
would not be a result of hostilities because it was 
not the result of a warship’s acting in a warlike 
operation. Ifthe warship was to blame different 
considerations arose. Probably in most cases, 
though not perhaps in all, she would be to 
blame for negligence in carrying out the naval 
operation in progress and in such cases he 
agreed with the view of Bailhache, J. that 
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negligence would be immaterial because it 
would not constitute a new and independent 
cause.” And later he said; ‘‘ Where, in such 
a case, an essential and necessary part of the 
direct and immediate cause of a loss was a 
warlike operation, whether well or ill conducted, 
he would hold that the loss was a consequence 
of hostilities or warlike operations.” I agree 
where a war vessel engaged in a warlike opera- 
tion is injured by a collision in circumstances like 
those in the present case. I do not mean to 
say there may not be cases in which those in 
charge of a warship engaged in a warlike opera- 
tion may be guilty of negligence leading as an 
independent intervening cause to a collision, 
negligence which would take the injury out of 
the class of war risks and bring it into the class 
of marine risks ; but that cannot be said of the 
negligence in this case. Acting upon orders the 
Warilda was proceeding at night at full speed 
without lights. The warlike operation on which 
she was engaged under these conditions involved 
the risk of injury by the negligence of those in 
charge, negligence closely connected with the 
operation and not in any sense an independent 
intervening cause. Being engaged in a warlike 
operation the vessel may be treated as if she 
were a battleship. If a battleship proceeding 
under war conditions on a particular voyage 
comes into collision with another vessel the 
collision is a consequence of the warlike opera- 
tion, even though it be brought about by the 
negligence, possibly some minor act of negli- 
gence, on the part of those in charge of the 
battleship. 

For these reasons I am unable to agree with 
the decision of McCardie, J. The appeal must 
be allowed and judgment must be entered for 
the suppliants in the form to be decided upon 
after discussion. 

WARRINGTON, L.J.--I am of the same 
opinion. This case raises two points for 
decision. The first is whether the Warilda, one 
of the two vessels in collision, was at the time 
engaged in a warlike operation, so that primd 
facie the loss due to the collision would be a 
consequence of warlike operations; and the 
second point is whether that result is displaced 
by the fact that the Warilda has been found to 
be guilty of negligence in the way in which she 
was conducting her operations on the night in 
question. 

Upon the first point I agree with Bankes, 
L.J. that it is impossible to distinguish this 
case in favour of the Crown from The Geelong 
(15 Asp. Mar. Law Cas. 522; 127 L. T. Rep. 
133 ; (1922) 1 K. B. 706). On the contrary 
the facts of this case lead more forcibly to 


the conclusion that the injured vessel 
was engaged in a warlike operation. The 
Warilda had originally been employed 
as a hospital ship. She was uo the 


list of hospital ships exchanged with the 
German Government, and under the provisions 
of the several conventions governing the con- 
duct of war she was under an obligation to 
abstain from all warlike acts, in return for which 
obligation she was immune from capture and 
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attack of all kinds by warships or other military 
Prees of the enemy. Owing to the conduct of 
ae Germans in attacking hospital ships, this 
1P and others were taken off the protected list 
ad were thereby released from their obligations 
wen stain from warlike acts themselves. They 
po re Placed in a class called ambulance trans- 
i This particular ship was used for con- 
ying doctors and nurses and wounded 
ame from Havre to Southampton. The 
‘i een happened on the 24th March 1918 at 
or when warlike operations of a specially 
Rae kind were proceeding in France, and on 
See she was on a voyage from Havre to 
bel ampton with 600 wounded men who were 
ae taken or had come back from the battle- 
the in France to Havre, which was our base on 
this Tench coast, and were being transported in 
the ship to Southampton. It seems to me that 
t was about as clearly a warlike operation as 
nae Operation of that sort could be. In the 
Siena of transporting wounded men froin the 
N al battlefield to the home base, assuming 
can 18 a warlike operation to begin with, how 
Ceas any point be fixed at which the transport 
for = to be a warlike operation ? Mr. Raeburn, 
tical Crown, admitted that it would be prac- 
my ov; possible to find any such point. In 
Pinion, therefore, even if we had not been, 
cee we are, bound by the decision in The 
k ng, I should come to the conclusion that 
Operation on which the Warilda was engaged 
he night in question was a warlike operation, 
raises > conclusion _being reached, the case 
quest; or the first time for actual decision the 
eer te which has often been alluded to in 
a Ous cases—namely, whether negligence on 
is bate of a ship engaged in warlike operations 
Ogg ge and prevents the loss from being a 
pe lag as a consequence of the warlike 
cases ton. I need not refer in detail to the three 
ailhag o tioned by Bankes, L.J. in which 
their che and Roche, JJ. have both expressed 
a „ OPinions on this point. But I wish to say 
(Lloyg’ about Inui Gomei Kaisha v. Attolico 
omm S List, l0th Feb. 1919), to which in 
Case SE with Bankes, L.J. I was a party. That 
© seen €n its facts are carefully considered will 
to wht to fall into a different class from that 
fact ich the present case belongs. The only 
ships Haan could be relied on as involving the 
Stemte a warlike operation was that they were 
chant mg without lights. They were both mer- 
Oya men and both were engaged on a peaceful 
Admire) but under instructions from the 
lights alty they were both steaming without 
guilty f, as was established, the ships were 
have of negligence (sufficient, as it seems, to 
the, 2used the collision in broad daylight) 
fact neg collision was independent of the only 
ions ich gave a warlike colour to their opera- 
the SE the steaming without lights. In 
and th ent case both the status of the Warilda 
Nature e nature of her voyage determine the 
engaged the operation on which she was 
NE It was a warlike operation. 
that Ka was the collision the consequence of 
arlike operation ? In my opinion it was. 


Such negligence as was established on the part 
of the Warilda ; an error in not changing her 
direction at the moment when it was thought 
she ought to have done so, and in not slacken- 
ing speed at the moment when it was thought 
she ought to have done so, when she was steam- 
ing on a dark night under instructions directing 
her to maintain full speed even in a fog; such 
negligence as that seems to me to be merely 
incidental to the warlike operation she was 
conducting and not to be a new and independent 
cause intervening and occasioning the loss. I do 
not wish to do more than decide this case on 
the facts of this case. There may be negligence 
of such a kind as to be a new and intervening 
cause between the loss of a ship and an un- 
doubtedly warlike operation on which she is 
engaged. That case is not concluded by any- 
thing I have said and is to be regarded as open. 
For the reasons I have given I think the judg- 
ment of McCardie, J. was wrong, and ought to 
be discharged. 

ATKIN, L.J.—I agree. The first question is 
whether this vessel on her voyage from Havre 
to Southampton was engaged in a warlike 
operation. Upon that point I think it is only 
necessary to say that we are bound by The 
Geelong case (15 Asp. Mar. Law Cas. 522; 
127 L. T. Rep. 188; (1922) 1 K. B. 
706). The Geelong was conveying from one 
war base to another stores and munitions of 
war in the course of evacuating Gallipoli, a 
country that had to be occupied for warlike 
purposes. The Warilda was requisitioned by 
the Admiralty as an ambulance transport, and 
was conveying wounded combatants from a 
war area to a home base. I am unable to dis- 
tinguish the one case from the other. If any 
distinction is to be drawn it must be by some 
court and some authority other than this. Ina 
ease like this it is important to avoid fine-drawn 
distinctions which impair the authority of the 
decisions of the court. 

The other question is how is the case affected 
by the admitted fact that one of the circum- 
stances of the collision was negligent navigation 
of the Warilda? In order to solve this question 
it is important to bear in mind the terms of the 
contract between the owners of this ship and the 
Admiralty. It is common ground that the terms 
are those contained in that clause of the Charter 
T.99, which provides that the risks of war taken 
by the Admiralty are those which would be ex- 
cluded from an ordinary English policy of 
marine insurance by the following or a similar 
but not more extensive clause: “‘ Warranted 
free of capture seizure and detention and the 
consequences thereof or of any attempt thereat, 
piracy excepted, and also from all consequences 
of hostilities or warlike operations whether 
before or after declaration of war.” In con- 
struing that clause we are not dealing with 
“ consequences of warlike operation ”’ as being 
some other mode of stating the cause of the 
collision, and for that purpose it is necessary 
to refer to the judgment of Lord Sumner in 
British India Steam Navigation Company v. 
Green, The Matiana case (15 Asp. Mar. Law 
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Cas. 58; 128 L. T. Rep., at p. 731; (1921) 
A. C., at p. 181), where, adopting the 
words of Willes, J. in Jonides v. Universal 
Marine Insurance Company (8 L. T. Rep., at 
p. 707 ; 14 C. B. (N. S.) at p. 290), “ the words 
‘all consequences pf hostilities’ refer to the 
totality of causes, not to their sequence,’ he 
says: “ They are used to save a long enumera- 
tive description of incidents of capture seizure 
or detention or of hostilities or warlike opera- 
tions, as if one had said ‘ all forms of hostilities 
or warlike operations of whatever kind’ and 
some form or kind of hostility or warlike 
operations must have proximately caused the 
loss.” Therefore the question is, whether the 
loss was proximately caused by a warlike 
operation. The Warilda was engaged in the 
warlike operation of navigation of an ambulance 
transport in the Channel at the time of the 
collision. She must be treated exactly as if 
she were a battleship. That is the view taken 
by Lord Atkinson in Britain Steamship Company 
v. The King, The Petersham case, (15 Asp. 
Mar. Law Cas., at p. 62; 123 L. T. Rep., at p. 
725; (1921) 1 A. C., at p. 114), where he 
says : “ The transfer of the combative forces of 
a power from one area of war to another, or 
from one part of an area of war to another part, 
for combative purposes, would, I think, be a 
‘ warlike operation ’ within the meaning of this 
charter-party, as would also be the patrolling 
by the ships of war belonging to a nation of the 
sea coast of that nation, or of an allied nation, 
for the purpose of preventing invasion.” When 
the navigation of a vessel is a warlike operation 
the question may arise whether, if the vessel 
engaged in the warlike operation comes into 
collision with another, the damage caused is 
proximately caused by the warlike operation 
or, if the operation is being conducted unskil- 
fully, whether the want of skill prevents the 
collision from being proximately caused by a 
warlike operation. To mind that question is 
tested by another—namely, Does the warlike 
operation cease to be a warlike operation 
because it is being negligently conducted ? 
That question only admits of one answer: It 
does not. Warlike operations would be few if 
there were excluded from that class all opera- 
tions which are not conducted with care and 
skill ; and if a vessel navigated with reasonable 
skill and care and coming into collision with 
another can be said to sustain damage proxi- 
mately caused by the operation, the same may 
be said of her when she is being navigated 
without reasonable care and skill. Could it 
be said, for example, that the Warilda if she 
is steaming at six knots when the collision 
occurred would be engaged in a warlike opera- 
tion, but if she was steaming at twelve knots 
would not be so engaged? This seems to 
make it clear that the presence or absence 
of negligence does not decide the question 
whether a particular loss is the consequence of a 
warlike operation. To direct a shell against a 
vessel would occasion a loss by a warlike 
operation and the loss would be none the less 
the consequence of a warlike operation 


because the shell was negligently directed 
against another vessel or against some object 
other than a vessel. So a merchantman 
rammed by a battleship sustains damage in 
consequence of a warlike operation whether the 
battleship is navigated with reasonable care and 
skill or not. The negligent conduct of warlike 
operations is a risk of war and is one of the risks 
intended to be covered in this particular case. 
If the inquiry to the merchant vessel were the 
matter in question there could be no doubt she 
could recover on a war risk policy in these terms, 
and I can draw no distinction between injury 
to the merchantman and injury to the war 
vessel herself in the circumstances I have put. 
Therefore it seems to me that the loss here was 
proximately caused by the warlike operation. 
I wish to reserve the case where the loss is 
caused by the negligence, not of the war vessel, 
but of the merchant vessel itself. It might be 
that then the loss was not caused by the warlike 
operation, which was the navigation of the 
warship. That matter may be discussed when 
it arises. For the reasons I have given there 
seems to be no authority binding this court to 
hold that this loss was not a consequence of a 
warlike operation; on the other hand the 
discussion in the House of Lords points to the 
conclusion at which we have arrived. The 
appeal must, therefore, be allowed. There is 
some question whether the owners of the 
Warilda can recover not only for the damage 
done to their vessel, but also the damages and 
costs they had to pay in the collision action. 


Bankes, L.J.—This appeal will be allowed. 
The judgment will be set aside. There will be a 
declaration that the suppliants are entitled to 
recover, and the amount is to be ascertained by 
a judge of the Commercial Court. 


Appeal allowed. 


Solicitors for the appellants, Parker, Garrett, 
and Co. 

Solicitor 
Solicitor. 


for the Crown, The Treasury 


Nov. 27 and 28, 1922. 


(Before Lord STERNDALE, M.R., ATKIN and 
Youncer, L.JJ., and Nautical Assessors.) 


THE Dimirrios RaAt.ias. (a) 


ON APPEAL FROM THE PROBATE, DIVORCE, AND 
ADMIRALTY DIVISION (ADMIRALTY). 


Bill of lading—Damage to cargo—Sea water 
entering hold—Defective rivets in the ship’s 
plates—Rusted condition of the plates—Latent 
defect—General Produce Black Sea Azoff and 
Don Steamer 1890 Bill of Lading—Not liable 
for “ latent defect in hull provided such latent 
defect did not arise from want of due diligence 
of the owners. . . .” 


The appellants sued for damage to a cargo of 
cotton seed shipped under a bill of lading bY 
the terms of which the ship owner’s warranty of 


(a) Reported by Grommen Hurtcarxsox, Esq., Barrister 
at-Law. 


S 
e I IIO 


Cr. oF APP.] 
es 


ASPINALL’S MARITIME LAW CASES. 


THE DIMITRIOS RALLIAS. 


63 


[CT. or APP. 


Seaworthiness was not to extend to damage 
aie by “latent defect in hull provided such 
ane defect did not result from want of due 
tgence of the owners or by the ship’s husband 
na managers. © The damage was 
eh used by sea water entering the hold through 
e fracture of certain rivets by which the plates 
Were attached to the ship’s frames. Rust had 
is allowed to accumulate between the plates 
= the frames, thus subjecting the rivets to 
to ue stress, which ultimately caused them 
r break. The damage occurred during a 
Oyage in August 1921. In 1920 the vessel had 
passed Lloyd’s special survey, and in July 
921 she had been surveyed for fire damage, 
“dl the condition of the rivets was satisfactorily 
we upon ; but certain cleaning and re- 
ne of steel work in the holds which was then 
i ommended had not been carried out at the 
s when the cargo was damaged. The 
ma age was augmented by the failure of the 
aster, who was a part owner, to have the bilges 
Properly pumped. Hill, J. gave judgment for 
eae respondents on the ground that although a 
ee examination would have disclosed the 
tstence of the rust which caused the defect, 
diti surveyors’ reports indicated no lack of 
ence in the owner or his advisors. The 
eee was therefore caused by a latent defect 
th respect of which the owner was protected by 
e bill of lading. 
eld, reversing Hill, J., that the defect was such 
ein. tt could have been discerned by a reasonably 
eful and diligent examination, and extra- 
9 dinary care was not necessary to make it 
Pparent. The learned judge had treated the 
ot whether a defect was or was not latent 
with re the same as whether the person charged 
the care of the vessel was or was not 
Negligent. 
a = exercise of ordinary care by a competent 
a the rust on the plates would have been 
thi nd, and it was common ground that some- 
ng Should have been done to remedy it ; if the 
P satled without anything being done there 
a breach of the warranty of seaworthiness. 
_ Lord Sterndale, M.R.—If a defect can be 


Scovered by ordinary care it cannot be said to 
e latent, 


Ap 
Trini At from a judgment of Hill, J. sitting with 
Y Masters in an action of damage to 


Per 


The appellants were the owners of a cargo 


of 
board poms of black cotton seed shipped on 
Ai he Greek steamer Dimitrios N. Rallias, 
exandria, in Aug. 1921. The respondents, 
: ae the master, being also a part owner, 
Ray, © Were the owners of the Dimitrios N. 
et. a The cargo was discharged in London in 
wet nd Sept. 1921, when it was found to be 
and damaged. 
General veo was shipped under the terms of a 
teamne Produce Black Sea Azoff and Don 
Brosi Bill of Lading 1890 by which it was 
=, amongst other matters : 
act of God, Perils damages and accidents of 
S and other waters of what nature and kind 


T 
e 


Sea 


soever; Fire from any cause on land or water 
barratry of the master and crew enemies pirates 
and robbers arrests and restraints of Princes 
Rulers and Peoples Explosions bursting of boilers 
Breakage of shafts or any latent defect in hull and 
(or) machinery strandings collisions and all other 
accidents of navigation and all losses and damage 
caused thereby are excepted even when caused by 
the negligence default or error in judgment. of the 
Pilot Master mariners or other servants of the ship 
owners, but unless stranded sunk or burnt nothing 
herein contained shall exempt the shipowners from 
liability to pay for damage to cargo occasioned by 
bad stowage by improper or insufficient dunnage 
or absence of customary ventilation or by improper 
opening of valves sluices ports or by causes other 
than those above excepted, and all the above 
exceptions are conditional on the vessel being sea- 
worthy when she sails on the voyage, but any 
latent defect in the hull and (or) machinery shall 
not be considered unseaworthiness provided the 
same do not result from want of due diligence 
of the owners or any of them or of the ship's husband 
or manager. 


By their defence the respondents admitted 
some damage to the cargo by water entering 
No. 1 hold, but contended that the damage 
was caused by excepted perils of latent defects 
in the hull of the steamer and (or) of heavy 
weather encountered on the voyage from 
Alexandria. 

The appellants by their reply contended 
that the Dimitrios N. Rallias when she sailed 
from Alexandria was unseaworthy by reason 
of the fact that the points of two frame rivets 
on the third frame abaft the collision bulkhead 
on the port side of No. 1 hold were broken off. 
The points of the two rivets were broken off in 
consequence of the metal between the shell 
plate and the frame becoming oxidised owing 
to want of care in the upkeep and lack of paint- 
ing, thereby allowing a heavy rust scale to 
accumulate between the frame bar and the shell 
plating forcing off the point of the said rivets. 
Alternatively they contended that if the 
damage was caused by latent defects in the hull 
such defects resulted from want of due diligence 
in the owners or some of them or of the ship’s 
husband or manager. The respondents were 
not, therefore, entitled to rely on the exceptions 
in the bill of lading. 

The action was heard on the 31st July. 


A. T. Miller, K.C. and Langton for the 
plaintiffs. 

Leck, K.C. and E. Aylmer Digby for the 
defendants. 


Hit, J.—In this case the plaintiffs sue 
under a bill of lading, dated the 30th Aug. 1921, 
of cotton seed in bulk shipped on the Dimitrios 
N. Rallias at Alexandria for London. Sea 
water had entered by reason that the points 
of two rivets were broken off. The rivets were 
rivets of the side plate fourth from the stem 
in the fifth strake below the main sheer to the 
third frame from the fore-peak bulkhead. Sea 
water entered and passed into the cargo and 
down to the bilges. During the voyage the 
pumps were never put on the bilges forward of 
the machinery space; the engineer said it 
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was reported to him that the bilges were dry. 
In consequence of this failure to pump, the 
water accumulated in the bilges and rose above 
the tank tops and greatly increased the damage, 
which in consequence extended right across the 
ship at the bottom. That the rivet joints were 
broken off solely by reason of heavy weather 
was not proved. There was no weather to 
account for their breaking if the rivets had been 
sound and exposed only to the stress they ought 
to bear. The rivets were not sound and were 
exposed to stresses they ought not to bear. 
Mr. Scott thought they had always had a defect, 
and that this continued with the gradual 
accumulation of rust between the plate and the 
frames which, inducing very severe tension on 
the rivets, finally led to complete fracture. 
The plaintiffs’ surveyor thought the accumula- 
tion of rust was the cause of the mischief. 
Whichever it was, it was a defect whereby at the 
beginning of the voyage the ship was unfit to 
encounter the ordinary perils of the voyage. If 
the case rested here, the plaintiffs would have 
established unseaworthiness, and that the 
damage was caused by unseaworthiness. But by 
the terms of the bill of lading the warranty of 
seaworthiness is limited. It does not extend to 
latent defect in hull provided such latent 
defect did not result from want of due diligence 
of the owners or by the ship’s husband or 
manager. 

The defendants say that the defect was latent 
and did not result from want of due diligence. 
The plaintiffs say that the defect was not latent 
and did result from want of due diligence. I 
must consider further the facts. I do not find 
any original defect in the rivets themselves. 
The accumulation of rust between the plate and 
the frame was five-sixteenths of an inch—an 
excessive degree of rust, and calculated to 
weaken the rivets and to put an undue strain 
on the rivets so as to cause the points to break 
off in the working of the ship. The history of 
the ship, so far as we know it, was as follows. 
She was built at West Hartlepool in 1899. In 
1920, being owned by the Société Maritime 
Belge and named the General Degoutte she passed 
Lloyd’s special survey second No. 2 at Barry. 
At that time a number of repairs were done 
toher. In the survey report of Mr. Harris, who 
was called, it is stated that ‘* she was placed in 
dry dock, bottom examined, and 
recoated. Holds examined TE 
repairs due to wear and tear are stated to have 
included holds scaled and recoated as 
required. . . . .’ There is further this 
record : “ Large number of deck rivets renewed. 
Holds, &c., rust drawn framing beam knees and 
bulkheads renewed.” Under the heading of 
“ Present condition of rivets” appeared 
“ Good.” This survey is recorded as beginning 
on the 2nd Feb. 1920 and ending on the Ist July 
1920. The ship was at some time later arrested 
by the Marshal and on the 7th July 1921 sold 
by him. Mr. Nicolas D. Rallias was the pur- 
chaser, and is still the owner. Before the 
arrest the ship had suffered damage at Phillipe- 
ville by fire and by flooding of No. 1 hold. 
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The fire seems, by the report which is put in, 
to have been above deck forward—at any rate 
the damage in No. 1 hold was not by burning 
but by smoke and dirt and flooding. On the 
purchase the ship was inspected by Mr. Richards 
for Mr. Rallias. Mr. Richards was unwell at 
the time of hearing and unable to give evidence. 
The purchase was completed on the 15th July 
1921. The ship was placed in Smith’s Dry 
Dock at Middlesbrough for the fire damage 
repairs to her, and was surveyed for Lloyd’s by 
Mr. Gilmour. His survey began on the 18th July 
1921 and ended on the 22nd July 1921. The re- 
pairs were temporary repairs in the way of No. 1 
hold and temporary repairs to enable permanent 
repairs being deferred until special survey. 
Mr. Gilmour recommended as follows: ‘‘ The 
buckling of the decks in the way of the No. 1 
hatchway does not affect the structural effi- 
ciency and the vessel is eligible in my opinion 
to remain as classed.” The owners’ letter 
attached contains an undertaking that should 
the vessel be sold before the next special survey 
a full explanation of the temporary repairs in 
regard to the previous damage shall be given to 
the intending purchasers. Mr. Gilmour’s report 
contains the following: “ Vessel placed in dry 
dock bottom examined. Bottom 
cleaned and recoated In present 
condition column rivets good . .” and 
at the end this appears in the report: “The 
owners representative stated that the cleaning 
and coating of the steel work in hold and 
*tween decks would be attended to as early 
as possible by the crew, which in my opinion 
is satisfactory.” Mr. Gilmour stated in his 
evidence that as the result of fire No. 1 
hold wanted cleaning and repainting. The 
ship loaded coal at the Tyne for Port Said; 
she made no water on that voyage. She 
then went to Alexandria and loaded the cargo 
in question. The cleaning and coating of the 
steel work in the hold had not been done. There 
was some difference amongst the surveyors 
who were called as to the amount of the rust 
clearly apparent on the hull plates. In view of 
Mr. Gilmour’s certificate I cannot think it was 
considerable in July 1921, and can hardly 
have been very much more at the beginning 
of the voyage in question. I am advised that 
careful examination should have disclosed the 
rust to the extent of five-sixteenths of an inch. 
It cannot have been the growth of a year or 
anything like it. It escaped the attention of 
both Mr. Harris and Mr. Gilmour. When the 
ship was surveyed after the damage to the 
cotton seed, the surveyors saw at once where the 
water had entered, but were not satisfied as to 
the cause upon an internal inspection of the 
rivets, nor until one of them, Mr. Scott, went 
down outside and found that the rivet points 
were missing. 

In these circumstances, I am of opinion 
that the defect may be fairly described as 
a latent defect. Then as to due diligence- 
That means the due diligence of the owner, and 
of the persons he employs to discharge the duty 
of examination, and, if necessary, repair. See 
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Dobell y, Steamship Rossmore Company (8 Asp. 
at. Law Cas. 83; 73 L.T. Rep. 74; (1895) 2 
Q. B. 408). The owner was on the spot, but 
Properly trusted to his surveyor, Mr. Richards 
‘nem Lioyd’s surveyor, Mr. Gilmour. More- 
ine he and they had before them the fact that 
Li ~e previous July the ship had passed her 
= °yd’s survey. Iam unable to find a want of 
ue diligence either in the owner or in Mr. 
‘chards. It was said there was such a want 
ices No. 1 was not immediately scaled and 
ie But in face of Mr. Gilmour’s report I 
i unable to say that that work was 
manediately called for. A particular point was 
ie © as to the damage caused by the accumula- 
n water owing to the failure to pump. 
was undoubtedly great negligence on 
oard the ship in that respect, and that negli- 
Fence was the cause of much of the damage. 
the damage was by sea water flowing into 
n € ship and not pumped out because of the 
egligence of the master or crew. That is 
S a in the exception ‘perils, dangers and 
S of the sea and other 
oce ents of navigation even when 
or ned by negligence . . . of the master 
Mar liners :” (see The Cressington, 7 Asp. 
P —— Cas. 27; 64 L. T. Rep. 329; (1891) 
Sas 2). It makes no difference that the master 
ten also the owner, for if the negligence in this 
ae was his (and it appears rather to have 
the me the person whose duty it was to sound 
not hi ges) it was his negligence as master and 
Coa? os negligence as owner : (see The Westport 
Cas per N v. McPhail, 8 Asp. Mar. Law 
Tn 83 78 L. T. Rep. 490 ; (1898) 2 Q. B. 130). 
iua Y view this claim fails and there will be 
Smient for the defendant. 


Lap bumn, K.C, A. T. Miller, K.C, and 
cies for the appellants.—The defective 


pee did not constitute a latent defect because 
Own: diligence had been exercised by the 
seni their defective character would have 
the nevealed. It is not enough to show that 
negle fares was not apparent; if the owners 
app s to take steps which would make it 
judoa wt the defect is not latent. The learned 
ne mi has found that the ship was not sea- 
The y at the commencement of the voyage. 
Accen rence also shows that the damage was 
failin, uated by the negligence of the master in 
As ,2 °° have the holds properly pumped. 
Wists in part-owner as well as master there is 
respect. of diligence in the owners in that 
finding The learned judge was wrong in 
own i that the master is protected against his 
ladin egligence by the exceptions in the bill of 
negli E e exceptions clearly contemplate 
e on the part of persons who were 
the se ‘S of the owners. The master cannot be 
"vant of himself. Reference was made to : 
Cargo ex Laertes, 6 Asp. Mar. Law Cas. 174; 
The L, T. Rep. 502 ; 12 Prob. Div. 187 ; 
e Cressington, 7 Asp. Mar. Law Cas. 27 ; 
we L. T. Rep. 392 ; (1891) P. 152; 
“Stport Coal Company v. McPhail, 8 
“Sp. Mar. Law Cas. 378 ; 78 L. T. Rep. 
490 ; (1898) 2 Q. B. 130. 
VoL. XVI., N.S. 


Leck, K.C. and E. Aylmer Digby for the 
respondents.. The owners exercised due care. 
The broken rivets were not apparent to inspec- 
tion and the ship maintained her class ; there- 
fore they were latent defects in respect of which 
the defendants were not liable. The learned 
judge found, and intended to find, that the 
defects were latent. The learned judge has 
rightly found that, if the master was negligent, 
he is protected in respect of his negligence by 
the terms of the bill of lading. Reference was 
made to: 


The Carrib Prince, 1898, 170 U.S. 655; 

The Northumbria, 10 Asp. Mar. Law Cas. 
328 ; 95 L. T. Rep. 618 ; (1906) P. 292; 

The Xantho,6 Asp. Mar. Law Cas. 207 ; 55 
L. T. Rep. 203 ; 12 App. Cas. 503 ; 

Blackburn v. Liverpool, Brazil, and River 
Plate Steam Navigation Company, 9 
Asp. Mar. Law Cas. 263 ; 85 L. T. Rep. 
783 ; (1902) 1 K. B. 290. 


Nov. 28.—Lord Srernpate, M.R.— This 
is an appeal from Hill, J., with whose con- 
clusion I regret to say I cannot agree. It 
arises out of damage to cargo shipped on a vessel 
called the Dimitrios N. Rallias, which was 
bought in July 1921 by her owner, who was 
also her master, Dimitrios Rallias, she having 
been built about 1899 and having passed 
through various ownerships in that time. She 
was surveyed in July 1921. She was inspected 
before Mr. Rallias bought her by Mr. Richards 
on his behalf. Mr. Richards was unfortunately 
ill and unable to give evidence at the trial. 
She was also inspected by Lloyd’s surveyor. 
She had gone over her time for inspection and 
the consequence was that the ship had lost her 
class. The result of that was that Lloyd’s 
surveyor made a report which ended by saying : 
“ The owner’s representative having stated that 
the cleaning and coating of the steel work in the 
hold and ’tween decks would be attended to as 
early as possible by the crew, which in my 
opinion was satisfactory.” 

He did not think that anything should be 
done for the moment in the hold, but that that 
should be cleaned and coated as soon as possible, 
and that was work the crew should do. She 
was in the Tyne at that time, and she loaded a 
cargo of coal which she took to Port Said and 
discharged there without damage to the coal. 
From Port Said she went to Alexandria and 
loaded a cargo of cotton seed. She left on the 3rd 
or 4th Sept. and there was a survey about that 
time. She arrived in London somewhere about 
the beginning of October, and a good deal of 
the cotton seed cargo was found to be damaged. 
When the cargo was discharged she was 
surveyed in order to find out what was the cause 
of the damage, and the cause of the damage was 
discovered to be that the ends of two rivets in 
No. 1 hold had dropped off, and the conse- 
quence was that water was admitted to the 
cargo. 

No proper soundings had apparently been 
taken on the voyage, and no proper pumping 
had been done, with the result that the damage 
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was a great deal worse than it would have been 
if proper precautions had been taken on the 
voyage. Before the voyage started nothing 
whatever had been done to carry out the under- 
taking given to Lloyd’s surveyor that the holds 
should be cleaned and coated. The whole 
history does not impress one with the idea of 
this vessel having been carefully attended to or 
very carefully navigated. 

The next question is, What caused the rivets 
to break and the heads to drop off ? The judge 
has found, and I think rightly, on the evidence, 
that it was caused not by any original defect 
in the rivets, not by the hole through which the 
rivets had been knocked being not true, but by 
the accumulation of rust caused by the oxidisa- 
tion of the metal causing an accumulation of 
rust between the frame and the plate and 
putting a tension on the rivets which was 
an undue tension causing them to go and the 
heads to break off during the voyage. Some 
not absolutely calm weather was encountered 
on the voyage, weather which would cause the 
ship to work to a certain extent, although the 
working would not be very much in this part of 
the ship, but, according to the judge, not 
weather which caused the damage at all. 
Because he found that was not the cause of the 
rivet heads dropping off. 

I was a little puzzled at one time to see how 
that happened. Nobody seems to have asked 
the engineer. But we were told by one of the 
counsel that the reason was that when the 
process of oxidisation began, it would cause the 
steel of which the frame and plate were com- 
posed to swell and become larger, and put 
tension on the rivets, and when the process had 
become complete, and the rust formed, the 
rust would be left there. There is no doubt 
that an amount of rust, five-sixteenths of an 
inch, was eventually found at this place. 
That being the state of things, and that being 
the reason for the damage, the question is 
whether the defendant is protected by the 
clauses of the bill of lading. The clause which 
is important for this purpose is this: “ All the 
above exceptions (one being perils of the sea) 
are conditional on the vessel being seaworthy 
when she sails on the voyage.” 

The judge has found, and I think rightly, 
that this accumulation of five-sixteenths of an 
inch of rust could not have been caused in any 
very short time, and must have been in evidence 
substantially to that extent when the ship 
sailed. He has also held, and I think rightly, 
that if the ship sailed with such an accumula- 
tion of rust that it caused danger to the rivets, 
put such a tension upon them that they might go 
without any exceptional weather, the ship was 
unseaworthy. 

The last part of the clause in the bill of lading 
has to be considered. The clause goes on: 
“ But any latent defects in the hull and (or) 
machinery shall not be considered unsea- 
worthiness provided the same did not result 
from want of due diligence of the owners or 


any of them, or of the ship’s husband or | 


manager.” 


We have had some argument as to whether 
“« owner” there means “owner at the time” 
or “ any owner who may have been owner at 
any time.” It is not necessary to consider 
that, because, in the view I take, the owner is 
liable even if that refers only to the owner at 
the particular time. 

The first thing is that there must be a latent 
defect. We have been told there is no definition 
of a latent defect, and I am afraid that state of 
things will not be altered by this decision. I 
do not propose to give a definition of “ latent 
defect.” But I think, at any rate, it is safe to 
say that if a defect such as appeared could be 
discovered by the exercise of ordinary care, it 
cannot be said to be latent. I do not mean to 
say that is a complete test. I think the judge 
has treated the case rather as if the question 
of whether a defect was or was not latent is the 
same thing as whether the person charged with 
the care of the vessel was or was not negligent 
in not discovering it. I am by no means con- 
vinced it is the same. At any rate, I am not 
going to define latent defect any more than I 
have. 

What is the position here? This owner 
had been told that some work had to be done 
in this hold by the crew. He also knew he was 
going to carry a perishable cargo. He did 
absolutely nothing. If anything had been 
done could this accumulation of five-sixteenths 
of an inch of rust have been discovered ? The 
judge seems to have been advised that it could 
by a careful examination, and the rest of his 
judgment does not seem to me to be consistent 
with that finding. But it has been argued that 
“ careful’? means some amount of care you 
could not expect anybody to exercise. I 
thought it well to ask our assessors whether this 
rust could have been discovered by the exercise 
of ordinary care, so as to avoid any question of 
whether “ careful ” in the judge’s judgment had 
the meaning of extraordinary care. 

We are advised that by a competent person 
it could have been discovered by the exercise of 
ordinary care, and if discovered it should have 
been recognised as dangerous and remedied. 
The evidence agrees entirely with that advice. 
The two cargo surveyors say they did observe 
this rust when they made the survey of the 
inside of the hold at the end of the voyage. I 
do not think the gentlemen who surveyed on 
behalf of the defendants go so far as to say it 
could not be seen, but they say it was not seen, 
and great reliance was placed on that. Still 
greater reliance was placed on the fact that 
Mr. Richards, according to his report, and 
Mr. Gilmour, Lloyd’s surveyor, who surveyed 
before the ship went on her fresh voyage in 
this ownership, did not see it or at any rate did 
not say anything about it. 

When Mr. Gilmour was asked about this he 
would not say he did not see it and would not 
say he did. He did not receollect, and as some 
work was going to be done in that hold he may 
not have thought it necessary to examine it 
quite so minutely as he otherwise would have 
done. On that evidence it is very difficult to 
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found the argument that this examination was 
oe have been so careful at that time that 
s Shows that something very extraordinary was 
evessary to find out the existence of this rust. 
saking the whole of the evidence together 
think it supports the advice given to us, that 
Y the exercise of ordinary care by a competent 
ae the existence of the rust would have 
tc found, and if it had been found everybody 
a oi that something should have been done. 
, ace of these facts can this be said to be a 
te defect ? It seems to me it cannot. If it 
dent hot this ship was unseaworthy and the 
ner cannot be excused on the ground that it 
ie latent defect not resulting from want of 
ue diligence. 
of sad it very difficult to reconcile some parts 
a Pes Jjudge’s judgment with other parts— 
Pele nding that the cause of the trouble was the 
straj ation of rust, which put an undue 
oe n on the rivets, and the necessary implica- 
, “rom that that there must have been at the 
mahing of the voyage substantially this 
e gant of accumulation ; his statement that 
Ae advised that careful examination should 
Sane disclosed rust to the extent of five- 
ey of an inch, and that it must have 
lined e growth of a year or more—it seems 
with th impossible to reconcile these findings 
D finding that this was a latent defect, 
cua if a thing can be found by careful 
little ation it is not latent. I think he has a 
oe mixed up the question of whether there 
TEEME negligence on the part of certain 
ver a and whether this defect was latent. 
could houming they were not negligent, if this 
ther nage been discovered by ordinary care 
Doge defendant does not come within the 
ection of the bill of lading at all. 
disease not say anything about the other matters 
a — before us, particularly whether the 
Maat the West Port Coal Company v. McPhail 
“` applies where the master is not only part 


W: 
thing out Sole owner of the vessel. I do not 
I ES 1S necessary to discuss that in the view 


as ped, nor the question of whether the owner 
if ther er would be liable for his default as master 
and e were default in not properly sounding 
litns gene during the voyage. These ques- 
better 7 not. arise, and therefore I think it 
Eaa o say nothing about them. 

We are N, L.J.—I agree ; and it is only because 
sd differing from the learned judge that I 
a ed few words. It appears to me un- 
of the ity to quarrel with any findings of fact 
Was a ludge in this case. He found that there 
sixteenthe t of rust amounting to from five- 
then to six-sixteenths of an inch between 
the raii of one of the frames of No. 1 hold and 
for a -S ; and he found that it had existed 
caused eee time, and that that, in fact, 
Causing € points of the rivets to fall off by 
surveyar extra tension on the rivets. All the 
that ; who were called were of the opinion 
; © state of things, if it existed, was suffi- 
Cause the points of the rivets to fall off. 
re I do not pause to criticise that state- 
My own scientific knowledge would not 


Clent to 
herefo 


enable me to do it. All the surveyors do not 
agree that in this particular case that defect 
did cause the particular destruction of the 
rivets, because defendant’s surveyor suggested 
that there was an initial defect in the rivets. 
But that was negatived by the judge. The 
judge also found that a careful examination by 
a competent person would have revealed the 
existence of this state of rust. That view of his 
has been confirmed by the assessors who help 
us here. 

Under these circumstances it appears to me 
perfectly impossible to say that the defect. vas a 
latent defect. The judge has so found ; and it 
is necessary to inquire shortly what is the mean- 
ing of a latent defect. I suppose normally 
speaking it means some defect that lies hid as 
opposed to a defect that lies open. But it is 
suggested that it is not every defect that cannot 
be perceived by touch or sight or hearing 
exercised with the most minute examination or 
observation that is latent; and I can believe 
that when the word is used with reference to 
defects in a ship’s hull and machinery it may 
not be capable of the very extreme meaning 
that they cannot be perceived by the most 
accurate and refined perception. It was 
suggested to us that the definition contained ina 
work of authority, Carver, gathered from 
American decisions, is a better statement of 
what is meant by latent defect. That definition 
is: “ A defect which could not be discovered 
by a person of competent skill and using 
ordinary care.” 

In this case I do not think it necessary to say 
whether that is the true and precise definition 
of latent defect which would meet every case. 
But I am prepared to say this: that a defect 
which does not comply at any rate with these 
words could not be a latent defect; and I 
think it is important, bearing in mind the 
effect of these words, to remember that the 
phrase is, “ which could not be discovered,” 
not which would not be discovered or which 
might not be discovered. If these words were 
used it would appear that there would be 
no difference between the test of what was a 
latent defect and the test of whether the persons 
responsible had been negligent or not; and I 
am quite clear that negligence is not a test of 
latency. 

In this case it is impossible to say this defect 
could not have been discovered by persons of 
ordinary skill. One has only to visualise what 
is meant by a degree of rust of five-sixteenths of 
an inch existing by the side of the opening 
between the flange of the frame and the side 
plate, an interstice into which a man could 
place his finger, to make it impossible to suggest 
that this defect was a latent defect. It seems 
to me to have been a patent defect to anyone 
looking out for rust. 

For these reasons, I think the judge, although 
correct in all his findings of fact, was wrong in 
the conclusion he drew from them, and that 
this was not a latent defect. If that is so, it 
becomes unnecessary to consider the othcr 
interesting questions raised before us. 
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I agree that there shouid be a decree for the 
plaintiffs condemning the defendant and his 
bail in damages with a reference to the registrar 
to fix the amount. 


Youncer, L.J.—I am entirely of the same 
opinion. 

Solicitors for the appellants, Thomas Cooper 
and Co. 

Seticitors for the respondents, 
Middleton, and Lewis. 


Downing, 


Nov. 20, 22, 
(Before BANKES 


23, and Dec. 15, 1922. 


and Scrutron, L.JJ. and 

Eve. J.). 

PATERSON ZOCHONIS AND Co. LIMITED v. 
KipER DEMPSTER AND Co. LIMITED AND 
OTHERS. (a) 


APPEAL FROM THE KING’S BENCH DIVISION. 


Damage to cargo—Unseaworthiness——-Bad stow- 
age — Unsuitability of ship for particular 
cargo—Exzemptions in bill of lading—Liability 
of shipowner. 

A steamer had been chartered for the purpose of 
carrying palm oil and other produce from West 
Africa to the United Kingdom. She had no 
*tween decks or any appliances for laying a 
temporary ‘tween deck. Her hold was 24 ft. 
deep. The butts and casks containing the 
palm oil were stowed at the bottom of the hold 
and the space above them was filled with bags 
of kernels which were laid without any effective 
protection upon the butts or casks with the 
result that many of the butts or casks were 
crushed and much of the oil was lost. In an 
action by the owners of the goods against the 
charterers and owners of the ship, 

Held (Scrutton, L.J. dissenting), that the damage 
to the cargo did not arise from bad stowage, 
but that the ship was unseaworthy inasmuch as 
she was wanting in the necessary equipment to 
carry the plaintiffs’ oil. 

The bills of lading exempted the charterers, 
inter alia, from liability for loss, injury, or 
damage arising from a leakage or breakage, 
or for damage arising from other goods by 
stowage or for loss or damage arising from 
collision, straining, or any other peril of the 
sea, ‘‘ whether any perils, causes or things in 
this clause mentioned are due to the 
wrongful act, omission or error in judgment or 
negligence of the company’s pilot, master, 
officer . crew, stevedore or any person 
whomsoever in all the service of the company, or 
not . and whether due to or arising 
directly or indirectly from unseaworthiness of 
the ship provided in case of any 
loss, injury or damage arising from or due to 
unseaworthiness of the ship at the beginning of 
the voyage all reasonable means shall have been 
taken to provide against such unseaworthiness. 
The company may entrust to cxperienced or 


(a) Reported by Epwarp J. M. CHAPLIN, Esq., Barrister- 
at-Law, 


qualified officers . the duty of pro- 
viding against unseaworthiness and shall then 
be deemed to have fulfilled its obligation here- 
under. This clause shall be construed as in 
addition to and not in derogation of or in sub- 
stitution for any statutory exemption or pro- 
vision in favour of the company.” 

Held, by Bankes, L.J. and Eve, J. that this clause 
did not touch the plaintiffs’ complaint of the 
breach of the implied warranty that the vessel 
was seaworthy when she staried. 

Bank of Australasia v. Clan Line Steamers 
Limited (13 Asp. Mar. Law Cas. 99; 113 
L. T. Rep. 261 ; (1916) 1 K. B. 39) followed. 

Decision of Rowlatt, J. affirmed, 


APPEAL from a decision of Rowlatt, J. 
action tried by him without a jury. 

The plaintiffs’ claim was for damages to a 
quantity of palm oil in casks and butts while 
being conveyed on the steamship Grelwen from 
ports on the West Coast of Africa to Hull. 

The total number of casks and butts shipped 
was 437 of which 299 casks were shipped at 
Sherbro in West Africa and 138 butts at 
Conakry in French Guinea. On arrival at 
Hull it was found that in many instances the 
casks had been crushed or flattened by the 
weight which had been placed upon them and a 
large quantity of oil had escaped into the holds 
and bilges of the vessel. The goods were 
carried under bills of lading issued by Elder 
Dempster and Co. Limited, the African Steam- 
ship Company, and the British and African 
Steam Navigation Company Limited, all of 
Liverpool, of whom Elder Dempster and Co. 
Limited were the time charterers of the vessel. 


The bills of lading contained the following 
clauses :— 
The shipowners hereinafter called the company 


in an 


2. . . - shall not be liable for any loss, 
injury or damage arising from : the act of God, the 
pee aie leakage, breakage, chafing 

insufficiency of ‘wrappers and packages ; 
or for any damage arising from other goods by 
stowage or contact with the goods shipped here- 
under ; or for any loss, injury or damage arising 
from sweating, leakage, smell or evaporation from 
such goods or any other goods. The company shall 
not be liable for risk of lighterage, craft, hulk, 
storage or transhipment, or for loss, injury or damage 
arising from or due to explosion, heat, fire at any 
time or place whatever, boilers, steam engines, or 
machinery, or from any damage to or defect in hull, 
tackle, boilers, steam engines or other engines, oi, 
or other fuel, or machinery, sheds, warehouses, 
carts or other vehicles, or their appurtenances. 
The company shall not be liable for or for any loss 
or damage arising from or due to collision, stranding, 
straining, jettison or any other peril of the seal 
rivers, navigation, or land transit, of whatsoever 
nature or kind; whether any perils, causes or things, 
in this clause mentioned, are duc to, or arise 
directly or indirectly from the wrongful ‘act, omis- 
sion or error in judgment or negligence of the 
company’s pilot, master, officer, engineer, crew, 
stevedore, or any person whomsoever in the service 
of the company, or any person or persons or com- 
pany for whose acts the company would otherwise 
be liable, or not, and whether on the ship carrying 
these goods or not ; and whether due to or arising 
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directly or indirectly from unseaworthiness of the 
‘Ip, vessel, craft or lighter at the commencement of 
ul € carriage or during the carriage or any part 
‘ereof; provided in case of any loss, injury or 
nage arising from or due to unseaworthiness of 
att ship at the beginning of the voyage all reason- 
Š € means shall have been taken to provide 
a such unseaworthiness. The company 
arma entrust to experienced or qualified officers, 
hi Vants or agents the duty of providing against 
fala otthiness, and shall then be deemed to have 
ted its obligation hereunder. This clause shall 
or construed as in addition to and not in derogation 
= or in substitution for any statutory exemption 
Provision in favour of the company. 
eer The company shall not be liable in any event 
(or) oss of, or damage to, meat, butter, fruit and 
pains other perishable goods, placed or carried in 
Rae or refrigerated chambers in what manner 
eck. such loss or damage may be caused. All 
that goods are carried on the express condition 
Hi the shipper and consignee waive any and 
= ey. Warranty of seaworthiness or fitness implied 
ae otherwise * the company undertaking 
a Yy the appointment of expericnced officers and 
Bineers, the shippers being at liberty to inspect 
aims qe ieeration chambers before shipment of their 
clan as ee IE All the exceptions contained in 
his Se 2 hereof when consistent with the terms of 
rit A lause shall apply to the shipment, carriage 
penta! elivery of the above mentioned and other 
here me goods, but nothing contained in clause 2 
inate Shall be deemed in any wise to lessen the 
an ai of any stipulation contained in this clause, 
os on Particular the exception of unseaworthiness 
shall ttness under this clause shall be absolute and 
claus hot be subject to the proviso contained in 
ones 2 hereof with reference to unseaworthiness 
unfitness, 
geod, No claim whatever for loss or damage to 
ea be admitted unless it be made in writing 
with ull particulars to the company or its agent 
clita two days after the delivery of, or failure to 
ect the goods. Any claim shall, if required by 
company, be presented in Liverpool. . . . 
bela The company has the right to carry the goods 
Ga oo and (or) on deck in branch steamers and 
Chem ighters, river steamers, launches, boats or 
of — and to land and store goods for the purpose 
Ae d usbipment, reshipment or further carriage, 
of Fie have the right to sub-contract in respect 
liable carriage or any part thereof, and shall not be 
exe me any loss, damage or injury within the 
die % tons in this bill of lading mentioned, whether 
ie o the hegligence of its servants or not, but 
Shc exceptions shall apply to carriage by such 
poja actors as if such sub-contractors were 
Scally mentioned in the said exceptions. . . . 
aes whereof the agent of the company hath 


si 
iea * » . bills of lading of this tenour and 


The plaintiffs, who were the shippers and 
$ thit Sof the goods, claimed damages from the 
owak ü Lewis Steam Navigation Company as 
ites of the vessel and from the other defen- 
la ding as the persons liable upon the bills of 
quat „the trial in the court below the main 
was iar, so far as the evidence was concerned, 
tiene ether the responsibility for the damage 
the reg ADL the plaintiffs on the ground that 
for ‘i tts and casks were not reasonably fit 
Whethe Purpose for which they were used or 
er it rested upon the defendants upon the 


ground that the vessel was unseaworthy in the 
sense that she was not properly or sufficiently 
equipped to carry this particular cargo. On 
the question of the condition of the casks 
Rowlatt, J. found in the plaintiffs’ favour. 
As regards the state or condition of the vessel 
he found that she was unseaworthy. Judg- 
ment was accordingly entered for the plaintiffs. 
The defendants appealed. 


Stuart Bevan, K.C. and Pritt for the appellants 
other than the Griffith Lewis Steam Navigation 
Company. 

Neilson, K.C. and Clement Davies for the 
Griffith Lewis Steam Navigation Company. 


Jowitt, K.C. and C. T. Le Quesne for the 
respondents. 


The following cases were referred to. 


The Thorsa, 18 Asp. Mar. Law Cas. 592; 
116 L. T. Rep. 300 ; (1916) P. 257 ; 
Kopitoff v. Wilson, 3 Asp. Mar. Law Cas. 
163; 34 L. T. Rep. 677 ; 1 Q. B. Div. 

377 ; 

Ingram and Royle Limited v. Services 
Maritimes du Treport Limited, 12 Asp. 
Mar. Law Cas. 295 ; 108 L. T. Rep. 304 ; 
(1913) 1 K. B. 538 ; 

Bond, Connolly, and Co. and Woodall and 
Co. v. Federal Steam Navigation Com- 
pany, 21 Times L. Rep. 438 ; 22 Times 
L. Rep. 685 ; 

Calcutta Sieamship Company Limited v. 
Andrew Weir and Co., 11 Asp. Mar. Law 
Cas. 395; 102 L. T. Rep. 428; 

Wiener and Co. v. Wilsons and Furness- 
Leyland Line Limited, 11 Asp. Mar. Law 
Cas 413; 103 L. T. Rep. 168 ; 

Wade v. Cockerline, 10 Com. Cas. 47, 115 ; 

Hayn, Roman, and Co. v. Culliford and 
Clark, 40 L. T. Rep. 536; L. Rep. 
4 C. P. Div. 182 ; 

Foulkes v. The Metropolitan District Rail- 
way Company, 42 L. T. Rep. 345; L. 
Rep. 5 C. P. Div. 157; 

Omoa and Cleland Coal and Iron Company 
v. Huntley, 37 L. T. Rep. 184; L. Rep. 
2 C. P. Div. 464 ; 

Bank of Australasia v. Clan Line Steamers 
Limited, 13 Asp. Mar. Law Cas. 99; 118 
L. T. Rep. 261; (1916) 1 K. B. 39; 

Tattersall v. National Steamship Company 
Limited, 5 Asp. Mar. Law Cas. 206 ; 
50 L. T. Rep. 299 ; 12 Q. B. Div. 297 ; 

Morris v. Oceanic Steam Navigation Com- 
pany, 16 Times L. Rep. 533 ; 

Hogarth and Co. v. Walker, 9 Asp. Mar. 
Law Cas. 84; 82 L. T. Rep. 744; 
(1900) 2 Q. B. 283 ; 

Stanton v. Richardson, 1 Asp. Mar. Law 
Cas. 441; 2 Asp. Mar. Law Cas. 288 ; 3 
Asp. Mar. Law Cas. 361 ; 33 L. T. Rep. 
193 ; L. Rep. 9 C. P. 390 ; 

Upperton and Wife v. Union Castle Mail 
Steamship Company Limited, 9 Asp. 
Mar. Law Cas. 475; 89 L. T. Rep. 289 ; 

Queensland National Bank Limited v. 
The Peninsular and Oriental Steam 
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Navigation Company, 8 Asp. Mar. Law 
Cas. 338; 9 Asp. Mar. Law Cas. 275; 
78 L. Rep. 67 ; (1898) 1 Q.B. 567; 

The Termagant (Cargo Owners) v. Page, Son, 
and East (Limited), 19 Com. Cas. 239 ; 

Ciampa v. British India Steam Naviga- 
tion Company Limited, (1915) 2 K. B. 
TTA ; 

The owners of cargo on board the steamship 
Maori King v. Hughes and another, 8 
Asp. Mar. Law Cas. 65; 73 L. T. Rep. 
141 ; (1895) 2 Q. B. 550. 


Cur. ado. vult. 


Bankes, L.J.—The plaintiffs’ claim in this 
action is for damage to a quantity of palm oil in 
casks and butls while being conveyed in the 
steamer Grelwen from ports in West Africa to 
Hull. The total number of casks and butts 
shipped was 437, of which 299 casks were 
shipped at Sherbro under a bill of lading dated 
the 22nd Nov. 1919, and 138 butts at Conakry 
under a bill of lading dated the 8rd Dec. 1919. 
Both butts and casks were the kind of cargo 
which must necessarily be stowed at the bottom 
ofa hold. The stowage plan of the vessel was put 
in evidence at the trial, from which it appeared 
that the Grelwen on this voyage carried butts 
and casks of palm oil in holds 2, 8, and 4, 
namely: Hold 2, 523 butts and 57 casks; 
hold No. 3, 316 butts and 13 casks ; hold 4, 232 
butts and 82 casks, all shipped at Sherbro, and 
147 butts in No. 3 hold, shipped at Conakry. 
There must be some confusion in the figures on 
the stowage plan between butts and casks, as 
according to the plan only 149 casks in all were 
stowed. It is not possible, therefore, to trace 
the plaintiffs’ oil as shipped at Sherbro into any 
particular hold. The butts shipped at Conakry 
were stowed in No. 3 hold. On arrival at Hull 
the butts and casks and their contents were 
found to be in what some of the witnesses 
described as a shocking condition. The butts 
and casks had in many instances been crushed 
or flattened by the weight which had been placed 
upon them, and a large quantity of oil had 
escaped into the holds and bilges of the vessel. 
The plaintiffs claimed damages from the 
Griffith Lewis Steam Navigation Company, as 
owners of the vessel, and from the other de- 
fendants as the persons liable upon the bills of 
lading. 

There can be no doubt as to what caused the 
damage complained of. It was undoubtedly 
the great weight of the cargo which was stowed 
directly upon the butts and casks. In each case 
this cargo consisted of bags of kernels of a total 
weight in No. 2 hold of 781 tons, in No. 3 of 
660 tons, and in No. 4 of 709 tons. At the trial 
in the court below the main question, so far as 
the evidence was concerned, was whether the 
responsibility for the damage rested upon the 
plaintiffs, on the ground that the butts and casks 
were not reasonably fit for the purpose for 
which they were used, or whether it rested upon 
the defendants, upon the ground that the vessel 
was unseaworthy in the sense that she was not 
properly or sufficiently equipped to carry this 


particular cargo. On the question of the con- 
dition of the casks, the learned judge found in 
the plaintiffs’ favour, and no question arises on 
that point now. The argument in this court 
on this part of the case has been confined to the 
question of whether, upon the plaintiffs’ evi- 
dence, the judge’s finding that the vessel was 
unseaworthy was justified. Before dealing with 
the evidence it is necessary to define precisely 
what the obligation upon the defendants is, 
and to consider some of the authorities to which 
attention has been called. I select a passage 
from Lord Blackburn’s speech in Steel and an- 
other v. The State Line Steamship Company 
(3 Asp. Mar. Law Cas. 516 ; 37 L. T. Rep. 333 ; 
3 App. Cas. 72, at p. 86), as exactly expressing 
what the extent of the obligation is : “ I' take it, 
my Lords, to be quite clear, both in England 
and in Scotland, that where there is a contract 
to carry goods in a ship, whether that contract 
is in the shape of a bill of lading, or any other 
form, there is a duty on the part of the person 
who furnishes or supplies that ship, or that ship’s 
room, unless something be stipulated which 
should prevent it, that the ship shall be fit for 
its purpose. That is generally expressed by 
saying that it shall be seaworthy ; and I think 
also in marine contracts, contracts for sca 
carriage, that is what is properly called a 
‘ warranty,’ not merely that they should do their 
best to make the ship fit, but that the ship 
should really be fit.” ` 

The question in every case must be whether 
the vessel is or is not fit for the purpose of carry- 
ing the particular cargo in respect of which the 
complaint of unseaworthiness is made. Itis not 
necessary that the complaint should have re- 
ference to the whole of the vessel. It is quite 
sufficient if it is established as to a particular 
part of the vessel in which the cargo about 
which the complaint is made is carried. The 
complaint must have reference to the state or 
condition of the vessel, and very often it has 
reference to the want of some necessary equip- 
ment. I propose to refer to a few only of the 
authorities in support of these propositions. In 
Tattersall v. National Steamship Company 
Limited (sup.) the complaint was infection of the 
vessel by foot and mouth disease rendering her 
unfit to carry cattle. In Stanton v. Richardson 
(sup.) the complaint was that the vessel’s 
pumps were unfit to enable her to carry a cargo 
of wet sugar. In Ciampa v. British India 
Steam Navigation Company Limited (sup.) the 
complaint was of the after effects of the fumi- 
gation of a vessel upon a parcel of lemons. In 
Queensland National Bank Limited v. The Penin- 
sular and Oriental Steam Navigation Company 
(sup.) the complaint was of the construction of 
the bullion room. In Upperton and Wife v. 
Union Castle Mail Steamship Company Limited 
(sup.) the complaint was as to the construction 
of a lavatory which was used as a luggage room. 
In all the above cases the complaint was held 
upon the evidence to be justified, and the finding 
was that the ship was unseaworthy. In The 
owners of cargo on board the steamship Maori King 
v. Hughes and another (sup.) where the question 
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turned upon a breakdown of refrigerating 
machinery during the voyage, A. L. Smith, L.J. 
formulated the point for decision in these 
Words : “‘ Whether the plaintiffs are right in 
Saying that there is an implied warranty that 
hat part of the ship in which the meat is taken 
Shall be seaworthy when the voyage begins.” 
The question for decision in the present case 
depends upon what is the true inference to be 
drawn from the facts. Before dealing with the 
evidence, I must call attention to the course 
€ action took in the court below. The 
Plaintiffs’ case was that the vessel was unsea- 
Worthy for one or both of two reasons : (1) that 
the proper steps had’not been taken to equip 
the vessel so as to enable a temporary deck or 
Platform to be laid to keep any excessive weight 
Off the tiers of casks, (2) that the escaped oil had 
Clogged the pipes leading to the pumps. The 
learned judge decided against the plaintiffs’ 
Second contention, and I did not understand 
that any objection to this finding was pressed 
in this court. 
_ The defendants’ case, on the other hand, so 
far as the evidence was concerned, was confined 
to an attempt to prove that the fault lay entirely 
with the condition of the butts and casks, and 
that no complaint could be made of the stowage. 
Having failed in this contention, the appellants 
are driven to contend as their only point in this 
Court that the damage was caused by bad 
Stowage and that the vessel was not unsea- 
Worthy. The question for decision, conse- 
quently, is whether the facts as proved con- 
stitute a case of damage, as the result of bad 
Stowage, or damage as a result of unseaworthi- 
ness, in the sense in which that word is used in 
ts connection. I here wish to point out that 
Mere proof of the fact that the loss complained of 
May have resulted from bad stowage does not 
exclude all possibility of establishing a case of 
“WNseaworthiness. Scrutton, J. calls attention 
to this point in Ingram and Royle Limited v. 
Services Maritimes du Treport Limited (sup.) and 
cites authority in support of the proposition. 
Pass now to consider the material facts, 
Upon which there is little, if any, dispute. Palm 
oil in butts or casks is what Mr. Minto, the 
Marine superintendent of Messrs. Elder Demps- 
er, describes as a prominent feature of West 
Tican cargoes. Messrs. Elder Dempster em- 
Ploy a number of vessels in the West African 
trade, All the vessels regularly engaged in the 
trade have ’tween decks. Palm oil in casks or 
tts is always loaded at the bottom of a hold, 
and the butts or casks are piled on each other 
tiers. There is a difference of opinion as to 
Whether the butts or casks will bear the weight 
Of more than three tiers. Some witnesses speak 
‘© four. No one suggests more than four. In 
tween deck ships four tiers or three tiers with a 
‘all quantity of kernels in bags will fill the 
ld, and, consequently, in *tween deck ships 
there is no possibility of subjecting the butts or 
©4sks to the pressure to which they were sub- 
Jected in the present case. 
t The Grelwen is not regularly engaged in this 
rade. She was chartered in May 1919 on a 


time charter for twelve months. Her captain 
had never before this voyage had any experience 
of palm oil cargo. The vessel has no ’tween 
decks. She is what is known as a single deck 
ship and her holds are some 24ft. deep from the 
main deck to the tank top. The whole, or prac- 
tically the whole, of these spaces above the three 
or four tiers of butts and casks were, on the 
voyage in question. filled with bags of kernels 
which were laid without any effective protec- 
tion upon the butts or casks. There was no 
satisfactory evidence of palm oil in casks ever 
having been safely carried in a single-deck ship 
before. One witness spoke to two occasions, 
but he could give no names, and no investigation 
was made into the question of how the cargo 
was stowed or protected, but in one of the two 
instances it was proved that the casks were 
badly damaged. The complaint of the plaintitfs 
is that the vessel was not properly equipped in 
that there was no proper receptacle (to use the 
language of Collins, M.R. in Upperton and Wife 
v. Union Castle Mail Steamship Company 
Limited (sup.) in which the palm oi! could be 
carried. They contend that the erection of a 
platform or temporary deck on which the weight 
of the bags of kernels could be carried was 
essential in order to render the vessel seaworthy 
to carry their particular cargo. 

Temporary ’tween deck platforms are, accord- 
ing to the plaintiffs’ evidence, quite well-recog- 
nised forms of a vessel’s equipment in cases 
where the nature of the cargo requires them. 
One witness speaks of their use in connection 
with the carriage of onions, and another in con- 
nection with the carriage of candied peel. The 
Grelwen was so constructed that she would have 
required some special fittings to carry the beams 
on which the platform would be laid; and it 
might, and probably would, have been necessary 
for her to take the beams out with her to the 
West African coast. On this point the evidence 
of Captain Coysh, a marine surveyor called for 
the defendants, is important. In answer to 
Mr. Jowitt he said that it would have been 
quite possible to rig up a temporary deck, and 
that it is simple enough to carry out the neces- 
sary beams for a platform if it is known that 
the ship is going to carry oil in casks. 

As to the necessity and reasonableness of this 
particular form of equipment, and as to its 
absence constituting unseaworthiness, the evi- 
dence is all one way. The nature of the damage 
sufficiently indicates the necessity. The wit- 
nesses who were called for the plaintiffs depose 
to the other points, and no one was called to 
contradict them. The answer attempted is that 
the casks, if proper casks, would have carried 
the weight placed upon them. The judge has 
negatived this contention, and no one is now 
questioning that part of his decision. He has 
accepted the evidence of the plaintiffs’ witnesses. 
Is there any authority which indicates that he 
was not entitled to accept it? I think not. On 
the contrary, I think that the language used in 
some of the cases tends in favour of the view 
taken by the learned judge. I will deal with 
some of these cases before dealing with those in 
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which the decision has been in favour of 
bad stowage as against unseaworthiness. 
Hogarth and Co. v. Walker, 9 Asp. Mar. Law 
Cas. 84; (1899) 2 Q. B. 401; 82 L. T. Rep. 
745 ; (1900) 2 Q. B. 283) was a case tried 
before Bigham, J., in which the question was 
whether under a policy of insurance covering 
ship’s “ furniture ” dunnage mats and separa- 
tion cloths were included in that expression. 
The learned judge treats both as necessary for 
the carriage of the cargo, and says that if the 
ship went to sea without them she would be 
unseaworthy. He says that he sees no dis- 
tinction between them and moveable bulkheads. 
In the Court of Appeal A. L. Smith, L.J. says 
with regard to the dunnage mats, at p. 285: 
“ If they are, as was stated, laid on the floor of 
the ship to prevent the grain from being damaged 
by wet from the floor, I should think that the 
vessel would not be seaworthy for the carriage 
of grain in bulk unless she had such mats.” 
There does not appear to me to be any difference 
in principle between the temporary platform con- 
tended for in the present case and Bigham, J.’s 
temporary bulkhead or A. L. Smith, L.J.’s 
equipment for protection of the cargo from 
damage from below. I refer also to the judgment 
of Collins, M.R. in Upperton and Wife v. Union 
Castle Mail Steamship Company Limited (9 
Asp. Mar. Law Cas. 475; 89 L. T. Rep. 289; 
9 Com. Cas., at p. 52): “ Now the ship in order 
to be seaworthy for the business of carrying 
passengers and luggage must be fitted and 
equipped with proper receptacles for the 
luggage. It is admitted that at the time of 
starting from Las Palmas this lavatory was the 
only available place for the respondents’ luggage; 
primd facie therefore, the ship was not at that 
time properly equipped. It was contended, 
however, that the damage was really due to 
negligent stowage or to a negligent act on the 
part of one of the crew. It seems to me that 
this was a question of fact and that there was 
plenty of evidence to justify the learned judge 
in finding that the ship was not seaworthy.” 

I pass now to consider a few of the cases in 
which the decision has been against unsea- 
worthiness, and in favour of bad stowage. 
The Thorsa (18 Asp. Mar. Law Cas. 592; 116 
L. T. Rep. 300; (1916) P., p. 257) is one of 
the more recent. In that case the trial judge 
held upon the evidence that the damage was 
due to bad stowage, and that the ship was not 
unseaworthy. On appeal the decision was 
affirmed. Swinfen Eady, L.J., in his judgment 
at the bottom of p. 261, expressly points out 
that in that case it had not been contended that 
the ship was in any way defective in design or 
structure or in condition or equipment at the 
time she sailed. The Calcutta Steamship Com- 
pany Limited v. Andrew Weir and Co. (11 Asp. 
Mar. Law Cas. 395 ; 102 L. T. Rep. 428 ; (1910) 
1 K. B. 759) was a case in which a number of 
points were raised, and among them the 
question of unseaworthiness of the vessel by 
reason of some dates, which were damaged, 
being placed in a particular position in one part 
of a hold. A passage in the judgment of 


Hamilton, J., as he then was, at 15 Com. Cas., 
p. 191 is, I think, instructive, as he makes it 
clear that he comes to this decision upon the 
evidence laid before him. Bond, Connolly, and 
Co., and Woodall and Co. v. Federal Steam 
Navigation Company Limited (21 Times L. Rep. 
438, and 22 Times L. Rep. 685) is another 
case to which reference may be made. In 
that case Channell, J. held, upon the 
evidence, that the equipment of the ship, so 
far as the refrigerating machinery was con- 
cerned, was ample, but that it had been 
rendered insufficient by reason of bad stowing. 
He refused to find that the ship was unsea- 
worthy. I have referred to these authorities 
as samples only of their class. They do, I 
think, sufficiently indicate the lines upon which 
the decisions have proceeded when dealing with 
questions of unseaworthiness and of bad 
stowage as opposed to unseaworthiness. 

In my opinion, Rowlatt, J. was justified, 
upon the evidence before him, in arriving at 
the conclusion at which he did arrive on this 
part of the case. I agree with him in thinking 
that the vessel was wanting in the necessary 
equipment to render her seaworthy to carry the 
plaintiffs’ oil. 

Every case must depend upon its own 
particular circumstances. The present case 
seems to me a very special one in which the 
evidence takes it altogether out of the region of 
bad stowage and into the region of unfitness 
of the vessel to carry the particular cargo. 
Captain Minto, the appellant’s principal witness, 
seems to share this view, as on page 19 of the 
Note of his evidence he treats the piling of oil 
casks eight tiers high as not being a question of 
stowage at all. In dealing with this case I do 
not think that the court is at liberty to take 
the stowage plan and endeavour to restow the 
cargo so that damage could have been avoided. 
No one has suggested that it would have been 
possible, and the court has no evidence on which 
to act. I also think that it is no answer to the 
complaint that the holds of this vessel were unfit 
to carry palm oil, and in that sense unsea- 
worthy, to say that if no other cargo but the 
palm oil had been placed in them no damage 
would have been done, and that the case is 
therefore one of bad stowage. 

Having arrived at the conclusion that the 
vessel was unseaworthy, it is necessary to deal 
with the contention that the appellants are 
protected by the conditions in the bills of 
lading. The bills of lading do not contain any 
express warranty of seaworthiness. Under 
these circumstances it is, I think, established 
that, though exceptions may be introduced in a 
bill of lading to an express warranty of sea- 
worthiness, where there is no express warranty 
exceptions will be read as not applicable to 
the implicd warranty. I endeavoured to give 
an explanation of this rule in Bank of 
Australasia v. Clan Line Steamers Limited 
(13 Asp. Mar. Law Cas. 99; 118 L. T. Rep. 261 ; 
(1916) 1 K. B. 39, at p. 55), but I am not sure 
that it is not wiser to uccept the fact than to 
attempt to give an explanation of it. Be that 
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ay is that none of the exceptions touch the 
Plaintiffs’ complaint of the breach of the implied 
qottanty that the vessel was seaworthy when 
m € started on her voyage. Apart from this 
sideration I think that the appellants must 
ail upon this part of the case upon one or both 
E two grounds : (a) that the language of the 
aa on clause No. 2 is so ambiguous that it 
“ords no protection, Nelson Line Limited v. 
ames Nelson and Sons Limited (10 Asp. Mar. 
ie Cas. 581; 97 L.T. Rep. 812 ; (1908) A. C. 
ey > (b) that no case with regard to the officers’ 
Sin experienced or qualified was made in the 
a urt below, and that even if it had been made 
ee Was no evidence that all reasonable means 
h d been taken by the employment of officers, 
‘ervants, agents, or otherwise to provide 

“gainst unseaworthiness. 
b For these reasons I consider that the appeal 
W: the defendants other than the owners fails. 
ith regard to the owners, I cannot see how 
ch” can be in a better position than the 
larterers and grantors of the bills of lading. 
‘Ader these circumstances the appeal of both 
Sets of appellants fails and must be dismissed 
with costs. 
` “CRUTTON, L.J.—This is an appeal from a 
Mdgment of Rowlatt, J. finding the owners and 
on terers of a steamer called the Grelwen liable 
r damage to a shipment of palm oil in casks. 
or i damage complained of is that the casks were 
with by excessive weight loaded above them 
|, Out sufficient means being provided to keep 
the Weight off the casks. ‘The judge has found 
at the ship was unseaworthy, in the sense of 
Pon, unfit for the carriage of this cargo, and I 
oe that the exact unseaworthiness he finds 
hea at the ship had not on board iron or wooden 
me ms 50ft. long to go athwart the holds and 
ete a platform which would keep the 

Perjior weight off the casks below. 
Ý he Grelwen is classed 100 Al at Lloyd’s and 
a ship of what is known as the Isherwood 
abt Struction, a type analogous to a standard 
in x having, amongst others, this feature, that 
Yt ‘¢ hold under the main deck she has not, as 
“two, Ships have, either a permanently laid 
on wit. deck, or permanent ’thwartship beams 
ach a temporary *tween deck could be 
It we She has a single hold some 24ft. deep. 
igen be absurd to suggest that merely on 
és account she is unseaworthy. Lloyd’s class 
has with that feature of construction, which 
Many advantages for stowage. 

Den of the ships running in the Elder 
aid Pster Line from and to West Africa have a 
j tween deck under the main deck. Between 


the 
fs i tween deck and the floor of the hold there 
0 
ti F Eo 
“rs and some bags. ‘This is normal stowage 


weight is not enough to damage the 
a tier. But in a deep hold like the 
cen n s when three tiers of palm-oil casks have 
whic} stowed there are still some 15ft. of space 
E si filled with bags of palm kernels would 
ice „our times as much weight as a fourth 
Ot casks. ‘There was on the ship some light 
Vor. XVL, N. S. 


piassava, described in the evidence as light 
straw-like fibre. Instead of utilising this light 
cargo in holds 2, 3 and 4, or leaving, as a ship 
often has to do, an empty space at the top of the 
hold, a platform was laid of shifting boards 
on the top of the casks and on this the hold was 
filled with bags of palm-nut kernels. An 
attempt was made to prove that the casks 
were defective. The learned judge negatived 
this, and I see no reason to interfere with his 
finding. I treat the case on the assumption 
that excessive weight stowed above the casks 
damaged them, and that this was bad stowage. 
Was it within the authorities unseaworthiness ? 

It has been established by authorities bind- 
ing on this court that the fact that a ship, sea- 
worthy in other respects, sails on her voyage 
with a hold so stowed that one parcel of cargo 
must damage another is not unseaworthiness 
of the ship, but bad stowage by the ship’s 
servants. Swinfen Eady, L.J. expresses this in 
The Thorsa by saying: ‘‘ The contention put 
forward really amounts to this: that if two 
parcels of cargo are so stowed that one can 
injure the other during the course of the voyage, 
the ship is unseaworthy. I am not prepared to 
accept that. It would be an extension of the 
meaning of ‘ unseaworthiness ’ going far beyond 
any reported case.” Similar passages are to 
be found in the judgments of Bond, Conolly, 
and Co. and Woodall and Co. v. Federal Steam 
Navigation Company (sup.) ; Calcutta Steamship 
Company Limited v. Andrew Weir and Co. 
(sup.); Wade v. Cockerline; and Ingram 
and Royle Limited v. Services Maritimes 
Du Tréport Limited (sup.). These cases, and 
particularly the decision of this court in The 
Thorsa (sup.), in my opinion, prevent us from 
saying that a ship which starts with her cargo so 
stowed that damage must ensue on the voyage is 
therefore unseaworthy. The ship must be fit 
at loading to carry the cargo the subject of 
the particular contract. If she is so fit, and 
the cargo when loaded does not make her 
unseaworthy, as in the case of the iron plates 
which might go through the ship’s side, the fact. 
that other cargo is so stowed as to endanger the 
contract cargo is bad stowage on a seaworthy 
ship, not stowage of the contract cargo on an 
unseaworthy ship. The Thorsa, when loaded, 
was so stowed that the cheese would damage the 
chocolate, but this court did not hold her unfit 
to carry the chocolate. She could have carried 
it safely if properly stowed. Where weighty 
cargo is stowed on the top of perishable cargo, 
the ship, if stable, is not unseaworthy, but is 
badly stowed. ‘The nautical witnesses who said 
this ship was unscaworthy would also have said 
the Thorsa was unseaworthy, for they did not 
know the law. I myself am not aware of any 
case, and counsel could not refer us to any case, 
where a ship has been held unseaworthy from 
the fact that the stowage of one parcel of cargo 
necessarily damaged another, except in cases 
where the bad stowage endangered the safety 
of the ship and so caused the damage, as in 
Kopitoff v. Wilson (sup.), where the bad stowage 
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of armour plates allowed them to make holes 
in the ship’s side; or where the temporary 
condition of the ship made her unfit to carry the 
cargo safely, as in Tattersall v. National Steam- 
ship Company Limited (sup.) where the hold for 
cattle was infected with bacilli of foot and 
mouth disease; or the condition of the per- 
manent equipment made her so unfit, as in 
Stanton v. Richardson (sup.) where the pumps 
were not fit to drain a wet sugar cargo contracted 
to be carried, or in Ciampa v. British India 
Steam Navigation Company Limited (sup.) 
where the absence of a bill of health caused 
cargo to be fumigated and damaged. But 
where the ship herself is fit for the cargo 
contracted to be carried, if carefully stowed, but 
sails in an unfit condition as a cargo carrying 
and loaded vessel because other cargo is impro- 
perly stowed so as to damage the contract 
cargo, in my opinion that condition is bad 
stowage, and is not a breach of an obligation to 
provide a seaworthy ship. I think, indeed, the 
cargo owner’s counsel admitted this view of the 
law, but argued that here there was defective 
equipment of the ship, or stowage which 
affected the safety of the ship. 

The contention as to defective equipment was, 
I think, based on the assumption that a ship 
with a deep hold should carry with her beams 
wooden or iron fifty feet long to go athwart 
the hold, if it was desired to stow heavy cargo 
on the top of cargo which would be damaged by 
weight. For the fore and aft boards of any 
platform there was an ample supply of shifting 
boards. There was no evidence that ships of 
this class ever carried such lengthy beams as 
part of their equipment, and it cannot be said 
that ships of this class, duly classed at Lloyd’s, 
are unseaworthy. The cargo on this bill of 
lading could have been safely carried in this 
ship. The reason why it was damaged was the 
way in which other cargo was stowed so as to 
damage it. Ships carrying weight cargoes con- 
stantly sail with holds not filled, because it 
would not be safe for them to fill their holds. 
Either lighter cargo, which was available, or less 
bags of kernels should have been stowed on the 
top of the casks. Rowlatt, J. has apparently 
found that the ship was not seaworthy when she 
started, because the hold was not prepared in a 
particular way so as to separate one part of the 
cargo from the other and prevent damage. This 
finding might have been made in The Thorsa 
(sup.), but it was held in that case that this fact 
was not enough to make the ship unseaworthy. 
Iam of opinion that the evidence here does not 
prove any defect in equipment usually and 
reasonably carried by such a ship. 

It was further argued that the ship as stowed 
was dangerous to herself, because the casks 
might leak and block the pumps and so cause a 
dangerous list. This, I think, is far too remote. 
The casks did leak. The leakage was not at 
once pumped overboard, because the master did 
not think it right or necessary to pump over- 
board freight-paying cargo. In colder water 
some of the oil congealed and could not be 
pumped, and it occasioned a slight list. But 


the list was never dangerous ; it could have been 
corrected by the use of the filling tank, but it 
was never necessary to use it. Both grounds 
therefore on which it was suggested that the 
ship was unseaworthy fail. 

If the ship was not unseaworthy, it is not 
disputed that the exceptions protect the ship- 
owner. This renders it unnecessary to con- 
sider what would have been the effect of a 
finding of unseaworthiness, in view of the 
express exception on that point. But I cannot 
accept the view of Rowlatt, J. that the excep- 
tion of unseaworthiness was limited to matters 
mentioned in the set of exceptions beginning 
* collision,” which he bases on a limited con- 
struction of the word “ clause ’’ in that excep- 
tion. In my view the use of the word “ clause ” 
in clause 1 (1), the last sentence in clause 2, 
clause 4, and the wording of clause 11, show 
that the word “ clause ” in the place in question 
is intended to apply to the whole of clause 2. 

Like many other judges, I desire to protest 
against the extremely illegible condition of this 
bill of lading. Shipowners have had a good deal 
of warning from the courts, and some day they 
will find themselves deprived of the protection 
of their exceptions on the ground that they have 
not given reasonable notice of them as terms 
of the contract. 

The above considerations lead to the con- 
clusion that the charterers, with whom, in my 
opinion, the bill of lading contract was made, 
and who include the first three defendants, were 
protected by the exceptions in their bill of 
lading. But it was argued that the fourth de- 
fendant, the owner, was liable in tort because 
he was not a party to the bill of lading and 
therefore could not claim the benefit of the 
exceptions contained in it, but was a bailee 
liable for negligence—i.e., bad stowage. To 
this counsel for the owner made reply that the 
owner in the case of a time charter like the 
present one was not in possession of the goods. 
This, in my opinion, is contrary to all authori- 
ties, of which The Omoa and Cleland Coal and 
Iron Company v. Huntley (sup.) isa type. The 
real answer to the claim is, in my view, that the 
shipowner is not in possession as a bailee, but as 
the agent of a person, the charterer, with whom 
the owner of the goods has made a contract 
defining his liability, and that the owner as 
servant or agent of the charterer can claim the 
same protection as the charterer. Were it 
otherwise there would be an easy way round the 
bill of lading in the case of every chartered ship ; 
the owner of the goods would simply sue the 
owner of the ship and ignore the bill of lading 
exceptions, though he had contracted with the 
charterer for carriage on those terms and the 
owner had only received the goods as agent for 
the charterer. In Hayn, Roman, and Co. V- 
Culliford and Clark (sup.), referred to by the 
court, the charterer was not protected by his 
bill of lading, and it was useless for the owner 
to claim the benefit of the bill of lading, or say 
he held under these terms. If he had held on 
the terms of the bill of lading its terms did not 
protect him. 
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gE or these reasons, in my view, the appeal 
guld be allowed and judgment entered for the 
we €ndants with costs here and below. Of 
ange the real question is: Which set of 
€rwriters should bear the loss ? 
she J.—In Nov. and Dec. 1919 the plaintiffs 
ames at Sherbro on the West Coast of Africa 
188 Conakry in French Guinea 299 casks and 
+ butts of palm oil for carriage on the steam- 
Ip Grelwen to a United Kingdom port. 
ae arrival at Hull in Jan. 1920 many of the 
Sa and butts had been so crushed and 
a en that their contents had leaked cut, 
= n this action a claim is made to recover a 
p n of 69001. odd by way of damages from the 
l st three defendants as charterers and from 
Ne fourth defendants as owners of the ship. 
z + claim is based on the allegations (1) that 
a Vessel was unseaworthy in that she was 
early unfit and (or) not properly equipped 
oe he carriage of the goods, and (2) that the 
R endants were negligent in and about the stow- 
R custody, and care thereof. The negligence 
peated on the hearing of these appeals was 
ae Imposition on the top of the tiers of casks 
nels butts of an excessive weight of palm ker- 
Ee bags without erecting in the holds any 
cask orm or temporary deck to protect the 
The S and butts from the excessive weight. 
aa absence of a temporary platform or deck 
s stitutes the structural unfitness relied upon 
s Proving that the vessel was unseaworthy. 
tare defendants deny the unseaworthiness 
Chen not admitting any negligence in stowage, 
ext ody, or care of the goods, rely upon certain 
ceptions in the bills of lading as protecting 
n even if negligence be found. 
that was sought at the trial to make out a case 
is the collapse of the butts and casks and the 
eit ential loss or destruction of their con- 
s terib were due to their inherent weakness 
Seng utable to age and exposure, and the 
Was a part of the time occupied in the hearing 
le : irected to evidence upon this issue, but 
mint carned judge has found, and, in my 
a lon, no other finding was possible upon 
erce evidence, that they succumbed to the 
this ye weight imposed upon them. Against 
on A inding no argument has been advanced 
A 1e appeal, and we have to decide between 
and Parties on the footing that an unreasonable 
the ONE weight was, in fact, imposed on 
and ped and casks and that the destruction 
Conse amage which resulted was the direct 
“equence of that imposition. 
oe hae circumstances three questions arise 
swore a cmation : the first, Was the ship un- 
ay AAS that is, unfit to carry these butts 
Winer a? or was the imposition of this excessive 
Ra. bad stowage ? The second, What is 
upon = construction of the exceptions relied 
What Y the defendants? And the third, 
to t} protection, if any, is afforded thereby 
ac defendants ? 
ete Plowing appear to me to be the relevant 
Peltver out which there is no dispute. The 
with n Is a well-known type, a single-deck ship 
a shelter deck and with holds some 25ft. 
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in depth ; she is without stringers and is not 
fitted with scantling fastened to the frames or 
any other device for rigging up a temporary 
*tween deck in the holds. Palm oil is a promi- 
nent feature in West African cargoes and the 
ships that normally bring it are ’tween deck 
vessels. Palm kernels in bags are constantly 
shipped with palm oil. All the Elder Dempster 
ships employed in the West African trade have 
*tween decks, but during the War two ships 
that had no ’tween decks carried palm oil in 
casks to Hull; one of them was the Athelstan 
and the other may have been the Belgian boat 
spoken of by Captain Coysh. There is no 
satisfactory evidence as to how the casks were 
stowed in the Athelstan, but it is proved that the 
cargo in the Belgian boat arrived in very much 
the same condition as the one with which we 
are now dealing. The oil is brought in casks 
and the proper place to stow them is at the 
bottom of the hold; they ought not to be 
stowed in more than three tiers, and in that 
case the space between the top tier and the 
*tween deck may be packed with two layers of 
palm kernel bags ; if four tiers of casks are 
stowed the risk of collapse is increased, but 
there is no space for any kernel bags on the 
top of the fourth tier. 

These facts were supplemented by the 
evidence of Captain Cockrill who, when asked 
in chief, “ Would you say, speaking from your 
experience, that the vessel was a seaworthy 
vessel?” answered ‘‘ No—she was _ unsca- 
worthy ”; of Mr. Peel, who was asked, “ Do 
you consider that this was a suitable vessel 
for the carriage of the palm oil ? ” and answered 
“ In the lower holds certainly not”; and of 
Mr. Heaton who, when invited to express his 
view about the erection of a temporary *tween 
deck replied : “ If it was determined to put oil 
down below in a hold to the height of three 
casks and stow palm kernels on top, some 
erection should have been made to keep the 
weight off the casks. It is perfectly sure there 
would be trouble, for some of the casks would 
collapse. I have never scen an erection made 
in the West African trade, but I have never 
been in a ship that had a 26ft. hold to stow 
oilin.” I cannot find that any of these answers 
were challenged if cross-examination. 

On these materials the learned judge came 
to the conclusion that the ship was unsea- 
worthy. He sums it up by pointing out that 
there remained above the highest tier of casks 
a space for cargo some 1 2ft. to 15ft. in depth, and 
that unless a feather-weight cargo was stowed 
in that space the hold was not of a character 
in which the casks and butts could have been 
stowed. ‘ Therefore,” he concludes, “‘it is a 
hold in which you cannot put these casks at the 
bottom which is the place to put them.” Then 
he adds : “ It could have been made proper for 
the stowage of such a cargo by the erection of 
what has been called a temporary ’tween deck 
or a platform, which would tend to keep the 
weight of the superincumbent cargo off the 
barrels. That could have been done and then the 
hold would have been fit to receive this cargo.” 
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The question is: Ought we to dissent from 
that conclusion? In the first place there was 
evidence to justify it, and although it may be 
said that the conclusion is perhaps more in the 
nature of an inference from facts than a finding 
of fact itself, the Court of Appeal in Upperton 
and Wife v. Union Castle Mail Steamship 
Company Limited (sup.) treated the question 
whether the damage to the passenger’s baggage 
was due to unseaworthiness or to negligent 
stowage or a negligent act on the part of one 
of the crew as a question of fact, and it appears 
to me we ought not to disregard the evidence 
to which I have already referred. It certainly 
goes some way to establish the proposition that 
in order to be seaworthy for the purpose of 
carrying palm oil in casks the ship must be 
fitted with a permanent or temporary ’tween 
deck and that the deep hold of a single-deck 
ship is not a fit receptacle for such a cargo 
unless equipped with the means for keeping 
any superimposed cargo from resting on the 
tiers of casks. 

It cannot be denied that the distinction 
between unseaworthiness and bad stowage is in 
some cases a very fine one, but there is a dis- 
tinction, and I think it is well illustrated by a 
comparison of this case with a case like The 
Thorsa (sup.) where a hold already half packed 
with chocolate was filled up with a cargo of 
gorgonzola cheeses and the damage to the 
chocolate, resulting from the packing of these 
two commodities in one hold, was held to be due 
to improper stowage and not to unseaworthi- 
ness. It could not be said there that the hold 
was not as fit a receptacle for carrying chocolate 
as it was for carrying the cheeses. It was a 
fit receptacle for either, but not for both 
together. But putting them both together did 
not render it in any way a less fit receptacle for 
either. The damage therefore did not arise 
from any defect in the ship’s equipment, but 
solely from the improper placing of the two 
cargoes in the same hold. Here it is different. 
The bottom of the hold is the only proper place 
to stow the casks ; the hold is not fit for casks 
because, assuming they are stowed, as they 
should be, in three tiers only, no greater weight 
can safely be imposed on them than would be 
represented by the weight of a fourth tier, and 
if they be stowed in four tiers nothing can safely 
be placed upon them. But it is idle to suppose 
that the chartercrs will be sending the ship to 
sea with only three tiers of casks plus the 
equivalent in weight of a fourth tier in the hold, 
and therefore it is that the hold becomes 
unseaworthy unless it be so equipped as to 
allow the space above the casks to be utilised 
without injury to the casks. 

On the whole I have come to the conclusion 
that the learned judge’s finding on the issue of 
unseaworthiness was right, and that the first 
question I have propounded ought to be 
answered by saying that the damage com- 
plained of was occasioned by unseaworthiness. 

On the second question, which relates to the 
construction of clause 2 of the bill of lading, I 


am constrained to differ from the learned judge. ! 


The construction he has adopted involves the 
imposition in the last sentence of clause 2 on 
the word “ clause ” of a meaning different from 
that admittedly attaching to it in every other 
place—and there are several—where it is used 
in the document. Such a departure from well- 
recognised canons of construction, could only 
be warranted by a context clearly compelling 
one in that direction. No such context can be 
indicated here, and, in my opinion, the cx- 
pression “this clause” means the whole of 
clause 2 and nothing less. 

There remains the question whether the 
exceptions afford any protection to the defen- 
dants. I do not think they do. I agree that 
there is no express warranty of seaworthiness 
in the bill of lading and that the warranty 
which thereupon arises by implication is not 
controlled by the exceptions. TI also agree that 
there is no evidence that all such reasonable 
means to provide against unseaworthiness as 
are contemplated by clause 2 were, in fact, 
taken. 

It follows that, in my opinion, both these 
appeals fail and ought to be dismissed. 


Appeals dismissed. 


Solicitors for the appellants, Lawrence Jones 
and Co. 

Solicitors for the respondents, Rawle, John- 
stone, and Co., agents for Hill, Dickinson, and 
Co., Liverpool. 


Nov. 23, 24, 27, and Dec. 15, 1922. 


(Before Bankers and Scrurron, L.JJ. and 
Eve, J.) 


GRAHAM JOINT Stock SuIPPING COMPANY 
LIMITED v. MERCHANTS’ MARINE INSURANCE 
COMPANY LIMITED. (a). 


APPEAL FROM THE KING’S BENCH DIVISION. 


Insurance (Marine)—Scutiling of ship—Policy 
taken out by owner of ship—Moncy lent on 
agreement for morigage—Claim by lenders 
against underwriters, 


The plaintiffs advanced a sum of money to a ship- 
owner on the security of a first mortgage on the 
whole of the ship. A policy was then taken out 
by certain brokers in their own names and (or) 
as agents upon the hull and machinery of the 
ship against, inter alia, perils of the seas 
and barratry of master and mariners. While 
the policy was still in force the vessel was 
scutiled by the master and crew with the con- 
nivance of the shipowner. In an action 
brought on the policy against the underwriters 
by the plaintiffs as morigagees, Greer, J. held 
that the plaintiffs were entitled to recover to 
the extent of their mortgage, since they were 
parties concerned whom the mortgage was 
intended to benefit. 

Held, reversing Greer, J., that there being no 
evidence in support of the plaintiffs’ case that 


(a) Reported by Epwanp J. M. Cxartin, Esq., Barrister- 
at-Law. 
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they were parties to the eontract of insurance, 
they had failed to make a foundation for their 
claim and could not recover on the policy. 


Aprray, from a decision of Greer, J. 
= 1919 Elie Angelis, a Greek shipowner, 
a with a firm of shipbuilders in Sunder- 
the that they should build for him a steamer, 
ies Joanna, for 330,000/. Angelis then 
ae anged with the plaintiffs, who were a firm 
alae”. ing on business in Glasgow, that in con- 
eration of a mortgage of the steamer to be 
&tanted to them when she was completcd, they 
an provide moneys payable from time to 
é oe to the shipbuilders as construction pro- 
‘eded. The plaintiffs provided the necessary 
wae: and the steamer was completed in May 
for }. On the 28th July 1920 an agreement 
p a mortgage, embodying the terms previously 
oe was executed giving the plaintiffs a 
Aai ae on the steamer for 145,000]. By a 
990”, of marine insurance, dated the 15th June 
oe » the defendants had insured the steamer for 
a eh months from the 29th May 1920 in the 
Be of 15,0007., against, inter alia, perils of the 
Wien the vessel proceeded on a voyage to the 
ate ed States. On the 31st Jan. 1921 she left 
Mean tican port with a cargo of coal for the 
ona iterranean. She called at Gibraltar for 
Na AN was there directed to discharge at 
Shue While steaming eastward along the 
alle ush coast she was sunk owing, it was 
tere to her having come in contact with a 
Hg on the 19th Feb. 1921. Greer, J. held that 
Ee ee sunk with the connivance and by the 
fe rs of the owner. In an action brought on 
risk Policy by the plaintiffs against the marine 
haq underwriters, he held that the plaintiffs 
Who iin insurable interest, as they were parties 
tend iN might concern and whom it was in- 
and s * to benefit when the policy was taken out, 
ae urther, that the claim of the innocent 
OWnee oo was not barred by the fraud of the 
Bile r. The plaintiffs were therefore entitled to 

ceed against the marine risk underwriters. 


le marine risk underwriters appealed. 
“= A. Wright, K.C. and Claughton Scott for 
* Appellants, 


reed Mei, K.C. and J. Dickinson for the 
Sbondents, 


The following authorities were referred to : 


Heyman v. Parish, 2 Camp. 149 ; 

Hobbs v, Hannam, 3 Camp. 93 ; 

Magnus v. Buttemer, 11 C. B. 876 ; 

voares v, Thornton, 7 Taunt. 627 ; 

Nut V. Bourdieu, 1 T. R. 323 ; 

Blyth v. Shepherd, 9 M. & W. 763 ; 

Thompson v. Hopper, 6 E. & B. 172; 

toard of Management of Trim Joint District 
School v, Kelly, 111 L. T. Rep. 305; 

i (1914) A. C. 667 ; 

tcid v, British and Irish Steam Packet 
Company Limited, 125 L. T. Rep. 67; 

-~ (1921) 2 K. B. 319; 

Mountain v. Whittle, 15 Asp. Mar. Law 

Cas. 255; 125 L. T. Rep. 198 ; (1921) 


l A. C. 615 


Sassoon and Co. v. Western Assurance Com- 
pany, 12 Asp. Mar. Law Cas. 206; 106 
L. T. Rep. 929; (1912) A. C. 561; 

Leyland Shipping Company Limited v. 
Norwich Union Fire Insurance Society 
Limited, 14 Asp. Mar. Law Cas. 258; 
118 L. T. Rep. 120 ; (1918) A. C. 350 ; 

Hamilton v. Pandorf, 6 Asp. Mar. Law 
Cas. 212; 57 L. T. Rep. 726; 12 App. 
Cas. 518 ; 

Dudgeon v. Pembroke, 3 Asp. Mar. Law 
Cas. 893; 36 L. T. Rep. 882; 2 App. 
Cas, 284 ; 

Trinder Anderson and Co. v. Thames and 
Mersey Marine Insurance Company, 8 
Asp. Mar. Law Cas. 373; 78 L.T. Rep. 
485 ; (1898) 2 Q. B. 114; 

Small and others v. United Kingdom Marine 
Mutual Insurance Association, 8 Asp. 
Mar. Law Cas. 255, 293; 76 L. T. Rep. 
826, 828 ; (1897) 2 Q. B. 42, 311; 

Lewen v. Swasso, Postlethwaite’s Dict. Art. 
Assur. 147 ; 

Wilson and Co. v. Owners of the cargo of the 
Xantho, 6 Asp. Mar. Law Cas. 8, 207: 
57 L. T. Rep. 701; 12 App. Cas. 503 ; 

Boston Fruit Company v. British and 
Foreign Marine Insurance Company, 10 
Asp. Mar. Law Cas. 37, 206; 94 L.T. 
Rep. 806 ; (1906) A. C. 336 ; 

Bunyon on Fire Insurance, 6th edit., p. 
376 ; 

Nichols and Co. v. Scottish Union and Na- 
tional Insurance Company, 2 Times 
L. Rep. 190; 

Macgillivray on Insurance Law, p. 713. 


Cur. adv. vuli. 


Bankers, L.J.—By a policy of marine insur- 
ance, dated the 15th June 1920, the appellants 
insured the steamer Joanna for twelve months 
from 29th May 1920 in the sum of 15,0001. 
against, inter alia, perils of the sea. The 
Ioanna was totally lost on the 19th Feb. 1921. 
The present action was brought by the respon- 
dents claiming to be fully interested in the said 
policy as mortgagees. The learned judge who 
tried the action found that the Joanna had been 
scuttled with the connivance of her owner. As 
a result of this finding a number of important 
and interesting questions were raised and dis- 
cussed both in the court below and in this court. 
There is one question, however, which goes to 
the root of the respondents’ claim, and that is 
the question whether the respondents were 
parties to the contract of insurance. The 
learned judge held that they were. If his 
decision on this point cannot be supported the 
claim must fail, and it becomes unnccessary to 
consider any of the other points which were 
raised. 

The facts material to this issue need carcful 
consideration. They appear to be as follows :— 
The Joanna was one of a number of vessels 
which were built by Messrs. Doxford, of Sunder- 
land, for a Greek owner of the name of Angelis. 
While building, the vessel was known as No. 540. 
The respondents had financed the building of 
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these vessels, and the course of business between 
them and the owner was that as advances 
were made during building, charges were 
given, and eventually a mortgage agreement 
was entered into under which the owner under- 
took to execute a first mortgage of the vessel 
registered under the Greek law, it being intended 
that the vessel should be registered under the 
Greek flag. ‘The mortgage agreements appear 
to have all been in the same, or substantially 
the same, form, and the only material provision 
which, for present purposes, need be referred 
to is that the mortgagor was under an obliga- 
tion to insure, and provisions were inserted 
securing, that the mortgagee should derive a 
derivative title to the policies from the 
mortgagor. One passage from clause 8 of the 
agreement needs to be quoted. It is in 
these terms :—‘‘ All policies of insurance on 
which the premiums have been fully paid over 
the hull, machinery, and appurtenances of the 
said steamship shall be suitably endorsed in 
favour of the mortgagees, and shall be lodged 
either with them along with the mortgage, or 
with Messrs. Joseph W. Hobbs and Co. on their 
behalf, in which event the said Messrs. Hobbs 
shali address to the mortgagees a letter stating 
the details of the policies, and acknowledging 
that they are held to the order and on behalf 
of the mortgagees.” 

The Messrs. Hobbs and Co. referred to in this 
clause are insurance brokers, who effected the 
insurance in question upon the instructions of a 
Mr. Mango. This gentleman held a power of 
attorney from the Greek owner, and acted for 
him in all the business connected with the 
building and insurance of these vessels. It 
appears that while building and while on her trial 
trip, the Joanna was covered by the builders’ 
policy, and that the charges which had been 
given covering advances from the respondents 
for her building had been silent on the question 
of insurance. In May 1920 Mr. Mango got into 
communication with Messrs. Hobbs in reference 
to the insurance of the vessel, the proposal 
being to take out a twelve-months policy 
against marine risks and a six-months policy 
against war risks. On the 12th May Mango 
wrote to Hobbs telling them that the twelve- 
months insurance was to commence as from the 
arrival of the vessel in Smiths’ Dock, unless 
advised to the contrary. On the same day 
Mr. Psimenos wrote to the respondents telling 
them that he was preparing the necessary 
documents for the mortgage of the Joanna, and 
that they would be in the same form as those 
in the case of the Theone. On the 18th May 
1920 Messrs. Hobbs wrote a letter to the 
respondents’ represcntatives in London in the 
folowing terms: ‘ Messrs. Graham and Co., 
5, Bishopsgate-street.— Dear Sirs,—Steamship 
foanna.—We beg to advise you that we have 
effected the insurance on the above vessel for 
twelve months from date to be advised, on hull 
and machinery valued 275,0007. as follows.” 
They then state how it is divided and then they 
go on, “ At the request of our client, Mr. J. A. 
Mango, we agree that we arc holding the policies 


to your order to the extent of your interest in 
the vessel, subject to our lien for unpaid 
premiums and to having the right to cancel the 
policies should the premiums not be paid, it, 
of course, being understood that we should not 
so act without first advising you.” 

In this letter Messrs. Hobbs speak of Mr. 
Mango as their client, and it is only reasonable 
to suppose that the letter took the form it did 
because Mr. Mango treated the transaction as 
one which, following the usual course of business, 
would be covered by the mortgage agreement, 
and by clause 8 of that agreement. This letter 
appears to have been the only communication 
on the subject of the insurance of the vessel 
passing between Messrs. Hobbs and the respon- 
dents or their representatives. On the 19th May 
Messrs. Hobbs wrote to Mr. Mango informing 
him that on his instructions they had arranged 
with underwriters that the twelve-months 
insurance should commence as from the sailing 
from the Tyne, date to be declared. On the 
8lst May Mr. Mango wrote to Messrs. Hobbs 
telling them that the Joanna sailed at 2.40 on 
the 29th. 

Messrs. Hobbs accordingly had the policy 
prepared. It is dated the 15th June 1920; 
it is made out in the somewhat unusual form : 
“ Whereas J. W. Hobbs and Co., and (or) 
as agents, have represented that they are 
interested in, or duly authorised, as owner or 
agent, to make the insurance hereinafter 
mentioned,” which was for a period of twelve 
months from noon on the 29th May 1920. The 
mortgage agreement was executed on the 
28th July 1920. On the documents as they 
stand there does not appear to me to be any 
trace of any intention on anyone’s part to take 
out the policy to cover the separate interest 
of the mortgagees. 

The clear intention as expressed in the 
mortgage agreement, was that the interest of 
mortgagees should be a derivative interest and 
not an independent separate interest. It is 
true that the policy appears never to have been 
endorsed, but this I look upon as an oversight. 
The terms of the letter of the 18th May of Messrs. 
Hobbs to Messrs. Graham appear to me decisive 
as to what Mr. Mango’s view at that time was. 
Had the matter rested there I should have been 
prepared to hold that the respondents had 
failed to prove that they were parties to the 
contract of insurance. What occurred at the 
trial confirms this view. Witnesses were called 
from the respondents and from Messrs. 
Graham’s employment ; they are silent on any 
question of instructions either to Mr. Mango or 
to Messrs. Hobbs to insure the separate interest 
of the mortgagees. Both Mr. Wright and 
Mr. Raeburn during the trial called pointed 
attention to the necessity of calling’ evidence 
to prove the respondents’ ease on this point. 
Finally, Mr. Hobbs was called as a witness, as a 
result of an objection that the letters passing 
between his firm and Mr. Mango and his firm 
and Messrs. Graham had not been proved. In 
examination-in-chief he said nothing really 
material to the point. In cross-examination by 
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Mr, Claughton Scott as to the war risk insurance 
.~ Was unable to say that he had received any 
instructions to insure for anyone except for 
Mr. Mango. His re-examination was confined 
«2. the following questions and answers : 
. Q.—You have told us that when Mr. Mango 
structed you you knew that Mr. Angelis was 
he owner, and you knew that there were 
Mortgagees ? A.—That is so. Q.—When you 
sured, whom did you intend to cover? A.— 
H homsoever might be concerned. (Mr. Douglas 
wa e8)-—Thank you, Mr. Hobbs; that is all I 
ant to ask you.” This evidence, given after 
warning, is to my mind extremely significant. 
1e intention of this witness is, according to all 
€ authorities, quite irrelevant: (see Boston 
, uit Company v. British and Foreign Marine 
an rance Company, 10 Asp. Mar. Law Cas. 37, 
an) 94 L. T. Rep. 806; (1906) A. C. 336, 
M 3 Small and others v. United Kingdom 
€ utual Insurance Company, 8 Asp. Mar. Law 
ES 255; 76 L. T. Rep. 326; (1897) 2 Q. B. 
ae. Mathew, J. at p. 256 (Asp.); affirmed 
ourt of Appeal : 8 Asp. Mar. Law Cas. 293 ; 
tee T. Rep. 828 ; (1897) 2Q.B.311). It is the 
ithority of this witness which is all-important. 
me have spoken of this had he received 
= Tuctions from Mr. Mango. Mr. Mango 
ght have been called. Some one from the 
mp pondent company, or from Messrs. Graham’s 
Bites have been called. The absence of any 
ence on the point is very significant. 
M S would appear from the judge’s note that 
ii Mango was in court and acted as interpreter, 
ning am not sure as to this, and attach no 
Portance to it. 
Pua these circumstances I find what appears 
afi me to be not only an entire absence of 
Perak evidence in support of the respon- 
Gn om case, that they were parties to the 
tro Tact of insurance, but evidence which points 
Tea ngly to the opposite conclusion. For these 
aie I am unable to agree with the view 
hon. by the learned judge. I think that the 
n pondents failed in making a foundation for 
“r claim, and in these circumstances the 
pe Peal must be allowed, and the judgment must 
ar Set aside and entered for the appellants, with 
Sts here and below. 
we RUTTON, L.J.—In this case the owner has 
€n found to have been privy to the scuttling 
Maat ship, and has not appealed. The 
hac is whether the innocent mortgagee can 
He ver on the policy. If the owner had sued, 
ip vould have been prevented from recovering, 
ek no other reason, by the provisions of 
1906 55 (2) (a) of the Marine Insurance Act 
a mee the mortgagee, two questions arise : 
24 wll he prove a loss either by perils of the 
ie arratry, or the general words, or are we 
Case n by the decision of this court in Small’s 
Ten Poi to hold that he does prove such a 
my yi On this general question I have expressed 
154 ee in Samuel and Co. Limited v. Dumas, 
hy T. Jour. 467), and I adhere to that view. 
fur hao ttgagee fails on that ground. (2) The 
€r question is this. If the mortgagee’s 
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title is a derivative one from the mortgagor, 
he is liable to any defences available against the 
mortgagor, and therefore fails in this action, 
in which the mortgagor is prevented by his mis- 
conduct from recovering. But if the policy was 
taken out so as to give the mortgagce a direct 
contract, independent of the mortgagor, he is 
not affected by a defence open against the mort- 
gagor, but can succeed if he proved a loss by 
perils insured against. As stated above, I 
think he does not, but I proceed to consider this 
case on the assumption that my view is 
erroneous, and that scuttling by the owner was, 
against a stranger with an insurable interest 
who could sue on the policy, a loss by pcrils of 
the sea. The test whether a person with an 
insurable interest at the time of the loss can sue 
on the policy is correctly stated in Arnould, 
9th edit., s. 178, p. 285), in these words: 
“ The true rule, then, would appear to be that 
any party to whom an interest in the property 
insured, *‘ doth, may, or shall appertain, at any 
time during the pendency of the risk, may, 
under the general words, by subsequent adop- 
tion, take advantage of the policy to protect 
such interest, if it appcars from extrinsic 
evidence that the person directing the policy 
to be effected intended at the time to protect 
this particular interest, or at any rate to protect 
the interests generally of the parties who should 
ultimately appear to be concerned. 'The onus 
of proving that the plaintiff’s interest was 
intended to be insured under these general 
words is on him.” This is the result of the 
decision of the House of Lords in the Boston 
Fruit case (sup.), and of the Privy Council in 
Yangtsze Insurance Association Limited v. 
Lukmanjee (14 Asp. Mar. Law Cas. 296; 118 
L. T. Rep. 736 ; (1918) A.C. 585). The material 
evidence is as to the intention of the broker 
giving the instructions to effect the insurance, 
not of the broker who carries out the instruc- 
tions. (See per Mathew, J. in Small’s case 
(sup.) p. 45, and per Vaughan Williams, L.J. 
in the Boston Fruit case (sup.). 

In the present case the person who gave 
instructions to effect the insurance was one 
Mango, acting under a power of attorney from 
the owner, who gave instructions to brokers, 
Messrs. Hobbs and Co. The original slip was 
initialled at the end of Nov. and beginning of 
Dec. 1919. It was for a twelve-months policy, 
but the date of the commencement of the risk 
was not filled in. It ran “ Joanna” (an illegible 
hieroglyphic), “ new steamer, ANGELIS.” At that 
time, as appears from the charge of the Ist Dec. 
1919, there was an Joanna Steamship Company, 
owning the Joanna, and there was a second 
steamer building in Doxford’s yard called 
No. 540. The first Joanna was under mort- 
gage to the plaintiffs. It appears from the 
correspondence that before the 20th March 
1920 the first Ioanna was sold and released 
from the mortgage, the steamer Theone being 
substituted as security. At some time not 
proved the name Joanna was given to steanter 
No. 540, the first Joanna having presumably 
changed her name on sale. In May 1920 the 


80 ASPINALL’S MARITIME LAW CASES. 


App.] 


GRAHAM JOINT Stock SHIPPING Co. v. MERCHANTS’ MARINE INSURANCE Co. 


[ApPp. 


slip that had been initialled in Nov. 1919, was 
completed by the insertion of a date of com- 
mencement of risk, which was initialled by 
a number of underwriters, and I assume that 
whatever the insurance was at first, it was in 
May on the second Joanna. 

In May the plaintiffs had two charges on 
No. 540, dated respectively the 1st Dec. 1919 
and the 10th March 1920. These charges on the 
ship did not expressly mention insurance, but 
included an agreement to execute a mortgage 
in a form and with covenants dictated by the 
mortgagees. No such mortgage was executed 
till the 28th July 1920, but the form was one 
which was bcing used all through 1920 by the 
owner and mortgagees in the case of other 
ships. Clause 8 of the form provided that the 
steamer should be insured and kept insured at 
the expense of the owners ; that all policies of 
insurance should be suitably endorsed in favour 
of the mortgagees, and that the policies should 
be lodged with the mortgagees, or with Messrs. 
Hobbs, the brokers on their behalf, in which 
latter case the brokers should write a letter 
acknowledging that the policies were held to 
the order and on behalf of the mortgagees. 
By the last clause of the form the owner 
appointed the mortgagees to be his irrevocable 
attorneys ‘‘ to sue on the policy in his name.” 
It is true that this agreement was not executed 
till July 1920, but when the policy sued on was 
handed to Messrs. Hobbs in May they wrote a 
letter to the mortgagees in the exact words of 
the eighth clause, and all parties obviously took 
it as the form of the mortgage agreed to be 
executed. We have no correspondence pro- 
duced or evidence as to the slip in Nov. 1919, 
nor is the cover note produced. 

The instructions in May 1920 came to Hobbs 
from Mango, and are in writing. The policy itself 
is not in the very usual form “ Hobbs and Co. 
as well in their own names as for and in the 
namie of every person or person to whom the 
same doth may or shall appertain,” but is in 
the merchant marine form “ Hobbs and Co., 
and (or) as agents.” For some reason, 
which I do not understand, the mortgagees’ 
counsel either did not appreciate the necessity 
of proving or did not wish to prove whom Mango 
intended to insure ; they did not call anyone to 
prove who was the principal till after all the 
evidence and speeches were closed, and then 
they only called the broker, whose intention was 
immaterial on the authorities. He said he in- 
tended to cover whomsoever might be con- 
cerned. Mango, whose intention was material, 
was not called. An application was made to us 
to allow him to be called. We did not accede 
to the request, and personally I should think his 
evidence of concealed intention, given at a time 
when from full argument it was quite clear what 
intention was necessary for success, quite unre- 
liable unless corroborated by contemporary 
documents, none of which have been produced. 

I have come to the conclusion that the in- 
tention of the mortgagees’ attorney giving the 
instructions was to insure on behalf of the 
mortgagor, the mortgagees’ interest being pro- 


tected by an assignment of or a charge on the 
policy, and an irrevocable power of attorney to 
sue on it in the name of the mortgagor. I 
think that there were not two separate in- 
surances, one by the mortgagor, who could, it 
was agreed, sue on it for the whole amount, and 
one by the mortgagees to the amount of their 
mortgage debt, but one insurance by the mort- 
gagor intended to cover the interest of the 
mortgagees by assignment, and an irrevocable 
power of attorney to sue in the mortgagor’s 
name. If this is the true finding, the mort- 
gagees’ title is that of the mortgagor, and their 
claim is defeated by the mortgagor’s mis- 
conduct. 

I should, had it been necessary, have decided 
this point in Samuel and Co. Limited v. Dumas 
(154 L. T. Jour. 467) the other way, for there 
the insurance was effected by the mortgagees’ 
broker on the joint instructions of mortgagor 
and mortgagees, the policy being retained by the 
mortgagees’ broker. 

I think, though it is not necessary to decide 
the point, that I should hold that the mort- 
gagees had an insurable interest, having a right 
to have a valid Greek mortgage on the ship, if 
she had survived, and probably having rights 
over her by English law. 

It is unnecessary to deal with the complicated 
questions which have been argued on consoli- 
dation and the amount to be recovered which 
will be available elsewhere should the grounds 
on which this judgment is based. be held to be 
mistaken. 

The appeal should be allowed and judgment 
entered for the respondents with costs here and 
below. 

Ever, J.—On the 19th Feb. 1921, according to 
that part of the judgment in this action against 
which no appeal had been lodged, the steam- 
ship Joanna was wilfully thrown away by 
some of her crew with the assent and on the 
authority of her owner. At the date aforesaid 
the ship was insured against the ordinary marine 
risks for a sum of 275,0001., and the defendants 
appeal against so much of the judgment as 
adjudged the plaintiffs entitled to recover 
against them the sum of 15,000/., their sub- 
scription to the policy by which such insurance 
was effected. The judgment, as far as it is under 
appeal, is based, first, upon the finding that 
the plaintiffs were parties to the contract of in- 
surance, and, secondly, upon the learned judge’s 
conclusion that as mortgagees—innocent of any 
participation in the throwing away of the ship— 
they are entitled, by virtue of the decision of this 
court in Small’s case (sup.), to recover for a peril 
insured against, notwithstanding that the in- 
cursion of sea water by which the ship was sunk 
was due to the felonious act of the owner. 

As already indicated in my judgment in the 
case of Samuel and Co. Limited v. Dumas (sup.); 
I take the same view of the effect of the decision 
in Small’s case (sup.) as the learned judge below 
did, and were that the only ground of appeal I 
should hold that this appeal failed. 

But there is also the contention that not only 
was no evidence produced at the trial to prove 
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that the plaintiffs were parties to the contract 
= Insurance, but that, on the contrary, there 
ere materials before the court which are more 
Consistent with their title being that of assignees 
an of parties to the contract. 
fa it is not necessary for me to recapitulate the 
f Cts, Although, as will have been gathered 
tom what has already been said, the earlier 
“story of the plaintiffs’ connection with this 
me cular ship was not made very clear, this 
+ aap may be taken to have been established : 
agh in May 1920 they had an insurable interest 
der an equitable charge, and that by the 
tms of such charge the ship was to be insured 
Bd and at the expense of the owner against all 
Sks to the extent of the outstanding loan, and 
ee the policies were to be endorsed in favour 
oe he mortgagees and lodged either with them 
bn Messrs. J. W. Hobbs and Co. on their 
tail a which latter event Hobbs and Co. 
PA ae to address to the mortgagees a letter 
that «© details of the policies and acknowledging 
of ae” were held to the order and on behalf 
the © mortgagees. The mortgagees were also 
Bia appointed the true, lawful, and irrevo- 
its £ attorneys of the owner for him, and in his 
Me to ask, demand, sue for, and recover all 
aee ce moneys under any policy and to give 
PPer receipts and discharges for the same. 
ae this condition of things the contract of 
bee’ was concluded by Hobbs and Co., as 
atto ers on the instructions of the owner’s 
Poli rney, Mr. Mango. It wasa twelve-months 
icy, the risk under which was ultimately fixed 
thar mmence at noon on the 29th May. Before 
plai, date Hobbs and Co. addressed to the 
reas agents, Messrs. Graham and Co., the 
haa | of the 18th May which has already been 
I by my Lord. 
ae Is Impossible to dissociate that letter from 
re fg Visions of the equitable charge already 
te to, and the two documents read to- 
by +... are wholly consistent with an insurance 
of th © Owner and an assignment of the benefit 
sia e insurance to the mortgagees. The policy 
the the 15th June throws no further light on 
ing ee”, but the subsequent document bear- 
serie te the 28th July, which substitutes the 
er iy upon which the plaintiffs’ rights as 
ce gees are sought to be enforced repro- 
inati in substance the provisions relating to the 
Whieh 1° contained in the equitable charge 
O; it superseded. 
that the documents there is nothing to show 
insur” of the parties ever contemplated the 
dis aa of the interest of the mortgagees as 
the et or apart from that of the owner ; on 
from etaty, the intention to be gathered 
he documents is an intention that the 
will insure and assign the benefit of the 
ice to the mortgagees. 
eviz be this apparent intention negatived by any 
think Ce produced at the trial? I do not 
ü t No evidence was produced as 
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W was. 
‘© Intention of the owner or his attorney, 

to Hobbs as to any instructions from the latter 
Clusion S and Co., at variance with the con- 
to which an examination of the docu- 
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ments compels. I cannot attribute the absence 
of this evidence to any oversight on the part 
of the plaintiffs’ advisers in the face of the 
repeated expressions of intention on the part 
of counsel arguing on behalf of both defendants 
to rely upon the defence that the mortgagees 
stood in no better position than the owner. 
I think its absence can only be accounted for 
by the fact that it was not obtainable. 

In these circumstances I think the plaintiffs 
altogether failed to prove that they were parties 
to the contract of insurance, and that their 
action to recover on the policy could not 
succeed for want of such proof. As this con- 
clusion must result in the reversal of the judg- 
ment below, it becomes unnecessary to deter- 
mine how far the plaintiffs, if entitled to judg- 
ment, could have recovered on the footing 
of their being entitled to consolidate their 
advances on the Joanna with a debt due to them 
on the security of another ship belonging to the 
same owner, and which, in fact, had ceased 
to be a security available for the plaintiffs 
or capable of being redeemed when the Ioanna 
was cast away. 

I agree that the appeal must be allowed and 
the action be dismissed with costs here and 
below. Hy 

ppeal allowed. 

Solicitors for the appellants, Pritchard and 
Sons. 

Solicitors for the respondents, Thomas Cooper 
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Monday, Jan. 1923. 


(Before Lord STERNDALE, M.R., WARRINGTON 
and YOUNGER, L.JJ.) 
Tut Kasumir. (a) 
Collision—Loss of life—Claim against ship- 
owner — Expiration of period for making 
claims—Leave to make claim—-Discretion— 
Maritime Conventions Act 1911 (1 & 2 Geo. 5, 
fas 8i) s48. 


Sect. 8 of ihe Maritime Conventions Act 1911 
(2 & 3 Geo. 5, c. 31) provides that *« No action 
shall be maintainable to enforce any claim or 
lien against a vessel or her owners in respect of 
any damage or loss to another vessel yd 
or damages for loss of life . suffered 
by any person on board her by the fault of the 
former vessel . . . unless proceedings therein 
are commenced within two years from the date 
when the . loss was caused. 
Provided that any court having jurisdiction to 
deal with an action to which this section relates 
may in accordance with the rules of court 
extend any such period to such extent and on 
such conditions as it thinks fit. . . .” 

The appellant’s son, an American soldier, lost 
his life in a collision which took place in the 
Atlantic on the 6th Oct. 1918, for which the 
respondents’ vessel was found to blame. Both 
vessels were under requisition engaged in 


(a) Reported by GEOFFREY fa al Esq., Barrister- 


at-Law. 
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carrying American troops to this country. 
At the time of the collision the vessel in which 
the plaintiff's son was being conveyed, had on 
board certain French seamen, members of the 
crew of a French vessel who had been picked up 
after a previous collision. Some of these 
seamen lost their lives in the collision with the 
defendants’ vessel, and it was agreed that the 
rights of their relatives under Lord Campbell's 
Act should be preserved notwithstanding that 
the limitation period under the Maritime 
Conventions Act had expired. 

In April 1921 the defendants obtained a decree of 
limitation of liability, and it was ordered that 
claims against the limitation fund should be 
brought in within a period of three months. It 
was also ordered that an advertisement should be 
inserted in, amongst other newspapers, the New 
York Times, calling attention to the decree 
and the period for bringing in claims. The 
plaintiff, who resided in Illinois, did not know 
of the proceedings against the defendants and 
was not aware of her rights against them until 
1922. In April 1922, at the instigation of the 
American Government, the plaintiff began these 
proceedings, and an application was made to 
Hill, J. to extend the time for bringing in 
claims under the above section, so as to allow 
the plaintiff to make a claim. Hill, J. 
refused to extend the time on the ground that 
ignorance of her legal rights, having regard to 
the fact that she knew that her son had lost his 
life in the collision, was not a sufficient ground 
for extending the time to the prejudice of the 
relatives of the French seamen whose claims had 
been put forward in proper form. 

Held, that Hill, J. had rightly exercised his 
discretion in refusing to allow an extension of 
time. 


APPEAL from a decision of Hill, J. in chambers, 
refusing to exercise the discretion allowed him 
by sect. 8 of the Maritime Conventions Act 
1911, so as to allow the appellant, Mrs. Trimpe, 
an American subject, resident at Illinois in the 
United States, to make a claim against the 
respondents, the owners of the steamship 
Kashmir, in respect of the death of her son, an 
American soldier, in a collision at sea between 
the steamship Otranto, in which he was being 
conveyed to Europe on war service, for which 
the respondents had been held liable. 


The Maritime Conventions Act 1911 (1 & 2 
Geo. 5, c. 57) provides : 


Sect. 5: Any enactment which confers on any 
court of Admiralty jurisdiction in respect of damage 
shall have effect as though references to such 
damage included references to damages for loss of 
life or personal injury, and accordingly proceedings 
in respect of such damages may be brought in rem 
or in personam. 

Sect. 8: No action shall be maintainable to 
enforce any claim or lien against a vessel or her 
owners in respect of any damage or loss to 
another vessel or damages for loss of 
life or personal injuries suffered by any person 
on board her, caused by the fault of the former 
vessel whether such vessel be wholly or partly in 
fault . . . unless proceedings therein are 


commenced within two years from the date when 
the loss,or injury was caused. Provided 
that any court having jurisdiction to deal with an 
action to which this section relates, may in 
accordance with the rules of court, extend any such 
period, to such extent and on such conditions as it 
thinks fit, and shall if satisfied that there has 
not during such period been any reasonable 
opportunity of arresting the defendant vessel within 
the jurisdiction of the court extend any 
such period to an extent sufficient to give such 
reasonable opportunity. 


The appellant, Mary Trimpe, applied to 
Hill, J. in chambers under sect. 8 for leave 
to maintain an action notwithstanding that the 
time for bringing it had expired. 


The following statement of facts is taken 
from the judgment of Hill, J. : 


“ The writ was issued on the 5th of Dec. 1922. 
Appearance was entered by the defendants, the 
Peninsular and Oriental Steamship Company, 
under protest. The collision happened on the 
6th of Oct. 1918, between the Kashmir and the 
Otranto. Julius Trimpe was an American 
soldier on board the Otranto, and he, in company 
with many others, lost his life as the result of 
the collision. The action between the owners 
of the Otranto and the defendants was begun, 
and on the 21st of May 1920 there was a decree 
in this court of both to blame. There was an 
appeal, and on the 7th Dec. 1920 the Court 
of Appeal affirmed the decision of this court 
and dismissed the appeal. Following upor 
that a limitation decree was pronounced on the 
llth April 1921. A bail bond or an undertaking 
to put in bail was given, and a reference was 
heard in respect of the damage claimed, but no 
life claims were brought in. The decree 
directed advertisements in three papers, O 
which one was in the New York Times. The 
11th July was the date for bringing in the claim, 
and the decree gave liberty to apply for an 
extension of time for entering claims. No life 
claim was brought in. No extension of time 
was applied for in the limitation proceedings 
and no writ was issued in any life claim unt) 
the 5th Dec. 1922.” 


G. P. Langton for the plaintiff. 
Dumas for the defendants. 


Dec. 18—Hill, J. stated the facts and 
continued: “. . The explanation (of why 
the appellant’s claim was not filed before the 
5th Dec. 1922) is, as appears from the affidavit 
filed in support of the application, that 
Mrs. Trimpe, the plaintiff was not aware unti 
last summer that she had any cause of action, 
and it is said that in that respect she was only 
typical of all the proposed claimants who wer 
said to number some 400. Of course, she must 
have been aware long before that of the death 
of her son, but yet although she knew of the 
death of her son, yet she was not aware that 
that fact gave her any legal right against the 
present defendants. Mr. Langton applies unde! 
sect. 8, and says that the court in its discretio” 
ought to extend the time so as to enable a wT! 
to be brought—as at the 5th Dec. 1922—10 
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thet of a cause of action which arose on 
dise 6th Oct. 1918. It is only under the 
daa onary power of the proviso to sect. 8 
= he can apply. The obligatory part has 
ro, PPlication, because there always was—apart 
ohare the Kashmir being within the jurisdiction 
Nth Capable of being arrested—from the 
April 1921 a fund in court. Therefore, 

im pos got to consider whether this is a case 
mech the court ought to exercise its 
J B isdiction of so extending the time. It may 
k TRR that no injury will be done to anybody 
Bestia at no competitors to the fund will be 
“Judiced, and there have been no laches on 
ni part of the plaintiff or of the tentative 
poll Mr. Dumas says there is no sufficient 
plaj on for extending the time because the 
= ntiff did not know that she had a right of 
atte But he points out also that although in 
‘ih: the defendants would not be prejudiced 
if use they have given security for the fund— 
A ie sense that they would not be worse off 
ae ee, would have been if the action had 
t Â y rought at any time—of course they have 
iri ight to say that the action against them is 
ate Over and above that he says that 
t on are certain people who will be prejudiced. 
ets agreed that on board the Otranto were the 
ie: of a French ship which had previously 
of oes down by the Otranto, and on behalf 
w ese men, in plenty of time—within the 
claitme ea limit of time—it was intimated that 
ang < Would be preferred against the Kashmir, 
a Pit was arranged that instead of issuing 
should the matter should stand over and they 
Says oA treated as though it had been issued. 
of An T. Dumas : ‘ If some 400 representatives 
iii lerican soldiers are to be let in in competi- 
F wae the fund, then the claims of these 
chmen ju be prejudiced because there will 

a © nearly enough in the fund to pay 
vane body ’—that everybody would only get 
r. y „Percentage of their actual damage. 
if ort Sal points out, in answer to that, that 
Pile. so as a fact it can be dealt with, 
exercis under sect. 8 a discretion may be 
thins A on such conditions as the court 
Prope i t, and that the court would and ought 
teneh y to say that the claims of these 
owas men are not to be prejudiced and that 
th: are to have a claim upon the fund and 
only Persons let in at this late date should 
d0the s as claimants to the balance. No 
it y if I made an order at all I should make 
whether those terms. But the question is 
for er I ought to make an order at all apart 
claim Nie _ Maritime Conventions Act. The 
Would e this plaintiff and of the other plaintiffs 
Month, e absolutely barred at the end of twelve 
under i and a claim could only be brought 
Cita e Campbells Act. The Maritime 
ime ¢ lons Act, by sect. 8, has extended the 
(The c S om twelve months to two years: 
12 As anph, 107 L. T. Rep. 274 ; (1912) P. 213. 
time ey Mar. Law Cas. 244). That extended 
the ne not any rigid time but is qualified by 
is piv viso in relation to the discretion which 
en to the court. But primd facie it is 


a limit to which the defendants are entitled to 
have the benefit. It is a statutory limitation 
which is given to them that they are not to be 
sued in respect of these life claims after a period 
of two years. You, therefore, start with that, 
and it seems to me that it is upon the plaintiff 
who comes to have the time extended to show 
that there are substantial reasons why the 
defendants should be deprived of the right to 
limitation which the law gives them. ‘That, to 
my mind, was quite clearly indicated in a case 
(which I regret was not before me in the Law 
Reports) to which I have referred in other 
Judgments on this matter; the case of Hind 
Rolphe and Co. v. Owners of the Steamship James 
Westoll. I think it is reported in the Shipping 
Gazette—I am not quite sure of the date of the 
issue of the newspaper, but it was heard on the 
21st Oct. 1918. The court there refused to 
interfere with the discretion of the judge 
refusing an extension of time, and in that 
particular case there were pointed out two 
considerations which influenced the court. 
Lord Parker, in the course of his judgment, 
said: ‘It appears to me that what the court 
has to do is to consider the special circumstances 
of the case and see whether there is any real 
reason why the statutory limitation should not 
take effect. I have carefully read the affidavit 
which has been filed and really it only amounts 
to this, that it was not until a comparatively 
tecent date, namely, April 1913, that the amount 
of the claim could be ascertained. I think that 
is not a sufficient reason. I think long before 
two years had elapsed the proposed plaintiff 
must have known he was in a position to make 
some claim and that there was plenty of time 
during which the claim ought to have been 
made. Therefore, it appears to me, he has 
suffered no injustice by reason of the section. 
On the other hand, it is quite possible that if 
we were to allow the action, which is statute 
barred, to proceed, the defendants might suffer 
serious inconvenience and injustice. Therefore, 
it appears to me, that ne case has been made out 
for the exercise of this discretionary power.’ 
The facts are not identical, but it is quite clear, 
in accordance with the opinion of the Court of 
Appeal, that you start with this, that the 
defendant has got his limitation, and you must 
not interfere with that unless you have got 
good reasons for interfering. The only reason 
here for interfering is this, that the plaintiff, 
though she knew of the loss of her sun, did not 
know that the loss of her son gave her any 
cause of action. Now it seems to me that that 
is a wholly insufficient ground for depriving the 
defendants of a right which they had otherwise 
acquired, especially after so long an interval. 
The fact of the limitation decree does not make 
it any better for the plaintiff—it makes it 
rather worse—because the limitation decree by 
fixing a period and giving liberty to apply for 
an extension increases the plaintiff's oppor- 
tunity to bring in a claim and apply for an 
extension of time for so doing. Therefore, in 
my view, there is no ground shown why the 
court should exercise its discretion in favour 
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of the plaintiff. Therefore, I must dismiss the 
summons with costs and give leave to appeal.” 


The plaintiff appealed. 


G. P. Langton for the appellant.—This case is 
different from the ordinary case in which the 
parties are business people, because this 
collision took place in war time and the facts 
were not only not published, but concealed for 
that reason. Hill, J. did not exercise his 
discretion properly, but allowed himself to be 
unduly influenced by the remarks of Parker, 
L.J., in Hind Rolphe and Co. v. Owners of the 
James Westoll (unreported: See Shipping 
Gazette, Nov. 6, 1913). Hill, J. has not found 
that the appellant was guilty of laches or 
negligence in putting forward her claim. It is 
true that, apart from the Maritime Conventions 
Act, this claim would be statute barred under 
Lord Campbell’s Act, which allows one year 
only ; but sect. 5 of the Maritime Conventions 
Act requires that claims for loss of life should 
be treated on the same footing as claims for 
damage, and this claim should therefore be 
considered without reference to the state of 
the law before the Act was passed. The 
defendants cannot be prejudiced by the result 
of this application, since their liability is limited. 
The fund, calculated at 8l. per ton, has already 
been distributed ; security has been given for 
the fund calculated at 7l. per ton. There were 
400 persons in the position of the appellant, 
and not one of them saw the advertisement 
which was ordered to be inserted in the New 
York Times. It is only through the action of 
the United States Government that the 
appellant now knows that she had a claim 
against the defendants. The inference put by 
Hill, J. on the remarks of Parker, L.J. in 
Hind Rolphe v. Owners of the James Westoll is 
quite right, but the ratio decidendi of that case, 
i.c., that the plaintiff must have known 
throughout that he had a claim, is not present 
here. The appellant never knew that she had 
any claim. What better case could there be 
for the exercise of discretion than that of 
a private person resident at the other side of 
the world, remote from the ordinary channels 
of information in such matters? It was not 
until the proceedings before Hill, J. that the 
appellant was aware that the learned President 
had given leave to apply for extension of time 
in the limitation suit. 


Reference was made to: 


The Disperser, 15 Asp. Mar. Law Cas. 115; 
123 L. T. Rep. 683 ; (1920) P. 228 ; 

The Zoe, 5 Asp. Mar. Law Cas. 583; 54 
L. T. Rep. 879 : 11 Prob. Div. 72. 


Bateson, K.C. and Dumas for the respondents 
were not called upon. 


Lord STERNDALE, M.R.—This is an appeal 
from a decision of Mr. Justice Hill, who declined 
to act upon the proviso to sect. 8 of the 
Maritime Conventions Act to the extent of 
either extending the time during which an 
actio might be brought by the appellant in 
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this case against the respondents, or, in the 
alternative, the time within which a claim 
might be made against a fund which is in court 
in a limitation suit which had been brought by 
the defendants on admitting their liability. 
The matter arises out of a collision which had 
taken place in Oct. 1918. This writ was issued 
on the 5th Dec. 1922. Therefore, it is a long 
time out of the two years’ limitation for bringing 
such an action which, as the law stands at 
present, is imposed by sect. 8 of the Maritime 
Conventions Act 1911. On the 21st May 1920, 
there was a decree of the Admiralty Court 
holding both vessels to blame. On the 7th Dec. 
1920 that decree was affirmed by this court. 
A limitation suit was then brought by the 
Peninsular and Oriental Steam Navigation 
Company, the respondents here, and on the 
llth April 1921 a decree was made in that 
limitation suit by the learned President, in 
which he ordered, among other things, that 
advertisements of the decree should be published 
at intervals of not less than a week, beginning 
from that time up to the 4th July 1911, and 
that claims should be brought in by the 
llth July—that is a week after the last 
advertisement. He then concluded the decree 
by saying that there was liberty to ask for 
extension of time. That is the way in which 
it is expressed in this order. It is said that the 
learned President really meant to give liberty 
to ask for extension of time within three 
months. It would not have been a very 
valuable liberty if that had been what was 
given; but I take it from the decree that there 
was a liberty to ask for extension of time. 
I will assume—lI am not going to decide because 
it is not necessary—that the decision of 
Deane, J., in The Caliph (12 Asp. Mar. Law 
Cas. 244; 107 L. T. Rep. 274; (1912) P. 213), 
is right, that the limitation of time for 
bringing an action under Lord Campbell’s Act 
is, since the passing of the Maritime Conventions 
Act 1911, two years, and not one year, as it was 
before. This plaintiff is wishing to assert a right 
under Lord Campbell’s Act. Before the Mari- 
time Conventions Act of 1911 she would not 
have had a chance, because the action would 
have been irrevocably barred in twelve months 
after the loss ; but I shall assume that it is two 
years now. I say that I do not decide it 
because I do not wish to throw any difficulty 
in Mr. Bateson’s way if in another place he 
wishes to question the decision. But assuming 
that the period of limitation is two years with 
power in the court to extend it, it is said that 
it ought to be extended—in fact, almost that it 
ought to be extended ex debito justitie so far as I 
can make out—because this lady, the appellant, 
was living in one of the middle states of 
America and did not hear, and could not hear, 
of what had happened, and that all she knew 
was that her son, who was an American soldier; 
had been lost at sea. It was said also—I do not 
think there is any evidence of it, but perhaps 
we may take judicial notice of the fact—that in 
all probability the British authorities concealed 
the loss of this transport or vessel as much as 
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they could—I suppose she was a transport, but 

i do not know that. Mr. Justice Hill has held 
hat that is not sufficient. 

A is is a matter of discretion, and no doubt 
e can interfere with the learned judge’s 
Iscretion if we like, but we ought not to do so 

eee upon a very strong ground. I cannot 

ae that the learned judge has proceeded in any 

‘ste upon any wrong principle. It is true that 
e has cited in his judgment a case which 

Proceeds upon entirely different facts, the case of 

ews Rolphe and Co. v. The Owners of the James 

N estoll (unreported: see Shipping Gazette, 

i OV. 6, 1913). If he based his decision upon 

PARA similarity of the facts of that case and the 
acts of this case, I think there would be reason 

cs Saying that he was allowing himself, possibly, 

ick be led astray. But he does nothing of the 

P nd. He does read a passage from Lord 

SAKENE judgment which shows that the facts 

fan very different, and then he says: “ The 

i. Cts are not identical.” Jt is, perhaps not 

dine, strong way of putting it—they were as 

Si erent as two sets of facts could be. He goes 

Biren: It is quite clear in accordance with the 

yaon of the Court of Appeal that you start 

a this, that when the defendant has got his 

Mahon you must not interfere with that 

r ess you have got good reason for interfering.” 

aes ae is the conclusion he draws from that case, 

B that is not questioned as being incorrect. 
ut it is said that as the learned judge read a 

ege in which the different facts were set out, 

a ieee conclude that he allowed himself to be 

ia ed by the different set of facts in that case, 

a acted as he ought not to have done in this 
t e. I can see no ground for saying that at all. 

e seems to me that the learned judge from that 

Se merely drew the conclusion that the 

Principle which he stated was correct ; and, in 
ct, that principle which he stated was correct. 

iene I think the learned judge has pro- 

og ed upon no incorrect principle, and we 
ae not to interfere with his discretion. In 
eee one the appeal should be dismissed with 


a WARRINGTON, L.J.—I agree; and for the 
ame reasons. 


YOUNGER, L.J.—I am of the same opinion. 


F Solicitors: Thomas Cooper and Co.; Fresh- 
elds, Leese, and Manns. 


HIGH COURT OF JUSTICE. 


KING’S BENCH DIVISION. 
Feb. 2 and 3, 1922. 
(Before McCARDIE, J.) 


TRANSOCEANICA SocreTa Irakana Dr Navi- 
GAZIONE v. H. S. SHIPTON AND Sons. (a) 


Charter-party—Cargo—Inferior quality—Delay 
in discharge caused by condition of cargo 
—No implied warranty of quality—Eztra 
charges in discharging cargo owing to its inferior 
quality—Payment by shipowners without the 
assent of cargo owners—Shipowners’ righi to 
recover from cargo owners. 


The plaintiffs, an Italian company, who were 
the owners of the steamship P., entered into a 
charter-party with a firm at Alexandria as 
berth charterers to convey a cargo on their 
steamship from Alexandria to London or Hull 
as ordered on signed bills of lading. The 
charter-party provided that “ a full and com- 
plete cargo of cotton seed and (or) other lawful 
merchandise at the option of the berth charterers” 
should be loaded on the ship, and “‘ steamer to 
be discharged as fast as she can deliver in 
accordance with the custom of the port.” The 
demurrage rate for every running day over and 
above the lay days allowed was fixed at 2501. 
About 500 tons of barley were loaded on the 
steamship under the charter-party as part 
of the general cargo, one bill of lading being 
signed in respect of 300 tons and another bill 
of lading in respect of the balance of 200 tons. 
The defendants were the indorsees of the bill of 
lading for the 300 tons of barley. This bill of 
lading stated that the barley was “ shipped in 
good order and condition,” and was “to be 
delivered in like good order and condition at the 
Port of London” to the order of the shippers. 
The bill of lading also provided that : “ Cargo 
to be received by consignees as fast as steamer 
can deliver in accordance with the custom of 
the port.” The learned judge found that the 
barley which was loaded was of inferior 
quality, as it contained a quantity of sand and 
dust and a number of stones and other rubbish. 
On arrival of the steamship in London, 
discharging by the ordinary means employed 
at the Port of London, namely, by pneumatic 
suction, began, but owing to the stones and 
rubbish in the barley the valves of the suction 
pump became choked and delay was caused 
owing to the defective condition of the barley. 

Held, (applying Acatos v. Burns, 3 Ex. Div. 
232), that there was no implied warranty 
by the cargo owners with respect to the barley, 
that it should be capable of being handled and 
unloaded expeditiously and effectively by the 
machinery and appliances in ordinary use 
at the port of discharge, and the plaintiffs were, 
therefore, not entitled to recover from the 
defendanis any demurrage im respect of the 
additional time taken in discharging the ship 
owing to the defective candition of the cargo. 


(a) Reported hy T. W. Moraan, Eso., Barrister-at Lew, 
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All unloading at the Port of London was done 
under statutory authority. The Port of London 
Authority provided machinery and employed all 
the men. The work done by the men in the 
hold of the ship was done on behalf of the ship 
but the work done after the grain had been 
elevated from the hold until it reached the 
warehouse was performed on behalf of the 
consignees of the cargo. Additional charges 
were made by the Port Authority in respect 
of cargoes which, by reason of their condition, 
were exceptional. Owing to the defective 
condition of the cargo of barley, and the 
consequent delay in discharging it, the men 
employed in discharging the cargo demanded 
a higher rate of remuneration. The Port of 
London Authority demanded from the plaintiffs 
payment for the extra expenses incurred in the 
discharge of the steamship in respect of men 
and machinery. The plaintiffs, without obtain- 
ing the assent of the defendants, paid the extra 
charges. 


Held, that on the facts of this case, there must be 
deemed to have been an implied request in 
law by the defendants to the plaintiffs to assent 
to the increased charges for and on behalf of 
the defendants. The plaintiffs were, therefore, 
entitled to recover from the defendants a propor- 
tion of the extra charges incurred. 


AcTion in the commercial list tried by 


McCardie, J. 


The plaintiffs, in this action, claimed to 
recover from the defendants, as _ indorsees 
of a bill of lading for 300 tons of barley 
shipped from Alexandria to London, damages 
in respect of a delay of one and a half days 
caused to the plaintiff's ship in the discharge 
of the cargo, at the rate of 2501. per day. 
The plaintiffs also claimed to recover from the 
defendants a proportion of extra charges 
incurred in respect of the discharge of the ship 
which plaintiffs had been obliged to pay the 
Port of London Authority. They alleged that 
they had paid this amount as the agents of the 
defendants and at their request to be implied 
in the circumstances. 

The plaintiffs were an Italian company 
carrying on business at Naples, and they owned 
the steamship Posilipo. On the 11th March 
1921 they entered into a charter-party with a 
firm in Alexandria as berth charterers to convey 
a cargo on that steamship from Alexandria 
to London or Hull as ordered on signed bills of 
lading. The charter-party provided that “a 
full and complete cargo of cotton seed and (or) 
other lawful merchandise, at the option of the 
berth charterers,’’ should be loaded on the 
steamship, and ‘‘ steamer to be discharged as 
fast as she can deliver in accordance with the 
custom of the port.” Demurrage was fixed 
at the rate of 250]. per running day over and 
above the lay days allowed. It was also 
provided that the master of the steamship if 
desired by the charterers, should sign one general 
set of bills of lading for the whole cargo at the 
freight specified therein, and that the berth 
charterers should be free to sign sub-bills of 


lading in favour of the various shippers at any 
rate of freight which should be duly honoured 
by the master as though they had been signed 
by him. 

The defendants were the indorsees of a bill 
of lading for 300 tons of barley for full value, 
being part of about 500 tons of barley loaded 
on the steamship the Posilipo at Alexandria 
as part of the general cargo. One bill of lading 
was signed in respect of 300 tons of barley, 
and another bill of lading was signed in respect 
of the remaining 200 tons of barley. 

The bill of lading in respect of the 300 tons 
of barley stated that the barley was “ shipped 
in good order and condition on the 
good steamship Posilipo” and was “to be 
delivered in like good order and condition at 
the Port of London” to the order of the 
shippers. ‘‘ Cargo to be received by consignees 
as fast as steamer can deliver in accordance 
with the custom of the port.” 

All unloading at the Port of London was done 
by the Port of London Authority under statu- 
tory authority. The Port of London Authority 
provided all the necessary machinery and 
employed all the men required for the work. 
The work of unloading, in so far as it was done 
in the hold of the ship, was done by men called 
*“ ship’s men,” and was done on behalf of the 
ship. But the work done after the corn was 
elevated from the hold until it reached the 
warehouse was done on behalf of the receivers 
of the cargo. The Port Authority published 
duly authorised tables of rates and charges 
with respect to grain and seed and other 
matters, and these tables provided for an 
extra charge on cargoes or portions of cargoes 
exceptional in character arising from the nature, 
stowage, or condition of the goods. For 
instance, the following statement is found in 
the Grain and Seed Book, at p. 10: “ An 
additional charge will be made when extra 
expense is involved in the working out owing 
to the condition of the goods or to any other 
cause.” Another statement in another part 
of the book in question was as follows: 
“ Grain in a damaged or heated condition or 
involving extra expense from any other 
cause will be charged at special additional 
rates.” 

The barley which was loaded on the steamship 
Posilipo was found by the learned judge, on the 
facts, to be of inferior quality as it contained 
a quantity of rubbish, including sand, dust, and 
stones. When the barley came to be dis- 
charged by the ordinary methods, namely, 
by pneumatic suction, the valves of the suction 
pump became choked owing to the sand, dust, 
stones, and other rubbish contained in the barley- 
Thus, in consequence of the inferior condition 
of the barley, a delay of one and a half days 
was caused in unloading. For the same reason 
extra expense had to be incurred by reason 
of the men complaining to the Port of London 
Authority and refusing to work unless they 
were paid at a higher rate, because they found 
that the inferior condition of the barley would 
interfere with their remuneration. 
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The plaintiffs had assented to an arrange- 
ag whereby an extra payment was made 
ent men, but the defendants were never 
Sked to assent to the extra payments. The 
rr of London Authority demanded payment 
ba the plaintiffs of the extra charges incurred 
shig nection with the discharge of the steam- 
eli owing to the discharge being delayed by 
ee of the inferior condition of the barley, 
pe the plaintiffs paid these extra charges and 
“ought to recover from the defendants a 
Proportion of them. They alleged that it was 
eae term and condition of the contract 
€r which the barley was shipped that the 
aa should be capable of being handled 
unloaded expeditiously and effectively 
the machinery and appliances in ordinary 
pe (at the port of discharge, and they further 
oy that the barley was not so capable of being 
handled and unloaded owing to presence of 
nd and stones in it. 


C. R. Dunlop, K.C. and G.W. Ricketts for the 
Plaintiffs, 


Leck, K.C. and D. H. Leck for the defendants. 


aigtCCanpre, J.—In this case there are two 
me Inct claims by the plaintiffs, the owners 
ina, vessel called the Posilipo, against the 
od rsees of a bill of lading who received the 
sa Ods thereunder. In my opinion the points 
‘ ich arise with regard to the different claims 
© quite distinct. 
ort first claim is for damages for detention 
ig € Posilipo. The second claim, in substance, 
ont for moneys paid by the shipowners to 
I use of the defendants. 
dele, will deal first with the question of the 
Tia i the ship. It is not alleged by the 
pa ntiffs that the cargo was not taken as fast 
the ship could actually deliver the cargo. 
ia was no actual default in that respect by 
vim receivers. ‘They were bound to act with 
de ‘nable expedition as is shown by the 
“sions in Good, Flodman, and Co. v. Isaacs 
450°: Mar. Law Cas. 212; 67 L. T. Rep. 
CA, (1892) 2 Q. B. 555) and Hick v. Rodocanachi 
lese. Mar. Law Cas. 233; 65 L. T. Rep. 300; 
is De Q. B. 626 ; 68 L. T. Rep. 175 ; (1893) 
"The h and they did so. 
Ot ee ia claim for delay against them is based 
OE case alleged in par. 6a of the statement 
Gh Fi which raises an important question 
Dara le obligation of a shipper of goods. The 
i N in question states : “ Alternatively, 
Cian. an implied term and condition of the 
and Tact under which the barley was shipped 
k carried as aforesaid to be implied from the 
E and express terms thereof ”—/[that is 
cope) ~ of lading]—“ that the same should be 
tones © of being handled and unloaded expedi- 
applic, and effectively by the machinery and 
char ARE i. ordinary use at the port of dis- 
alle ge. The statement of claim goes on to 
a that the barley was not capable of being 
andled and unloaded by reason of the pre- 
© of the sand and stones in the barley 
Mm consequence delay to the ship was 


Use 


and 


founded ? Ifit is, a wide vista of responsibility 
is opened as against the shippers of goods. 

It is difficult to see at what stage the applica- 
tion of the duty alleged would stop, and it is 
difficult to see how the measure of the liability 
by the shipper would be fixed. Mr. Dunlop, 
counsel for the plaintiffs, cited in support 
of the proposition, the decision of Atkin, J. 
in Mitchell Cotis, and Co. v. Steel Brothers 
and Co. (18 Asp. Mar. Law Cas. 497; 115 
L. T. Rep. 606 ; (1916) 2 Ix. B. 610). But, in 
my view, before considering that case, it is 
desirable to remember the rule which exists 
with respect to the shipment of dangerous 
goods. The principle applicable to the matter 
is lucidly stated in Scrutton en Charter-parties, 
art. 31, as follows: ‘‘ By the common law of 
England the shipper of goods impliedly under- 
takes to ship no goods of such a dangerous 
character or so dangerously packed, that the 
ship-owner or his agent could not, by reasonable 
knowledge and diligence, be aware of their 
dangerous character, without notice to the ship- 
owner or his agent of such dangerous character ; 
and he is therefore liable to any person who is 
injured by the shipment of such dangerous 
goods without notice.” 

The authorities quoted under that article 
seem clearly to establish the proposition as to 
the duty of a shipper with respect to dangerous 
goods. I think it is well to recognise the fact 
that the decision of Atkin, J., in Mitchell, 
Cottis, and Co. v. Steel Brothers and Co. (sup.), 
to which I have just referred, undoubtedly 
enlarges the duty of a shipper, because in that 
case the shippers of a cargo of rice, which is not 
a dangerous cargo in itself, upon a vessel which 
they had chartered for a voyage to Piræus, 
knew that the rice could not be discharged 
there without the permission of the British 
Government, although they thought that they 
might obtain permission. They, however, 
failed to obtain permission to discharge at 
the Piræus and the ship was delayed. It was 
found that the shipowner did not know and 
could not reasonably have known that the 
permission of the British Government was 
necessary to enable the ship to discharge her 
cargo of rice at the Piræus, and it was held 
that the delay arose from a breach by the 
charterers of their obligation to the ship- 
owners, and that the shipowners had a cause 
of action against the charterers. But if the 
rule as to dangerous goods is extended to 
matters which do not involve danger, a very 
wide field is opened for discussion. 

In my view, however, there is no warranty 
that this barley was capable of being handled 
and unloaded expeditiously and effectively 
by the machinery and appliances in ordinary 
use at the port of discharge, and I think that 
the decision which I am giving is fully supported 
by the cases which show the duty which does 
not rest upon the shipper. 

The intermediate area may sometimes be a 
matter of doubt. The case cited by Mr. Leck, 
counsel for the defendants, of Acatos v. Burns 


easioned. That is the allegation. Is it well . (1878) 3 Ex. D. 282) is useful. That was a 
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case of a cargo of maize shipped by the plaintiff ! only with quality of barley, are, in my opinion, 


and which, owing to the vice of the maize, 
sprouted, so that further transport was im- 
possible. One of the questions in the action 
was whether the shipper of maize had warranted 
that the maize was fit for carriage in the vessel, 
and it was held by the Court of Appeal that 
where the owner of the vessel has an oppor- 
tunity of examining goods shipped on board 
her, no warranty on the part of the shipper of 
the goods can be implied that they are fit to 
be carried on the voyage. 

In my view the principle of that case, and 
not the principle of the cases as to dangerous 
goods, is applicable to the facts here. If it 
were otherwise the position would be strange. 

There may be a variation as to the length of 
time necessary for the discharge of various 
qualities of barley, but the shipowner can 
inquire as to the quality of barley shipped, and 
he can inspect the barley. All that happened 
in this case was, that 300 tons of barley were 
shipped on board. No description was given 
as to the character or nature of the barley, 
that is to say, whether good or bad or otherwise. 
As Mr. Leck, counsel for the defendants has 
pointed out, under the berth charter the 
charterers had the power to load a complete 
cargo of cotton seed and (or) other lawful 
merchandise at their option. In my view, 
therefore, there was no warranty with respect 
to this barley that it should be capable of being 
bandied and unloaded expeditiously and effec- 
tively by the machinery and appliances in 
ordinary use at the port of discharge. I see 
no reason to doubt that the shipowners did 
know, and certainly could have known as fully 
as the shippers, the nature and description of 
the cargo. There is no suggestion of conceal- 
ment or secrecy. If there had been something 
here other than a mere defect of quality I 
should have reserved my decision, because, 
in my opinion, the obligations of a shipper with 
respect to a warranty as to the character 
of the goods that he ships have not yet been 
fully and clearly determined. Atkin, J. has 
gone one step beyond the dangerous goods 
principle. Whether the law may go further 
is a matter for consideration, but I only men- 
tion, for the purposes of future discussion 
when the question may again arise, that many 
authorities which may call for consideration 
are referred to in the recent book, by Mr. Leslie 
on the Law of Transport, at pp. 29 et seq. 

Inasmuch as I find that there was no 
warranty in the present case, it is unnecessary 
to consider the points which arise with respect 
to sect. 1 of the Bills of Lading Act 1855 (18 & 
19 Vict. c. 111), as to whether, if there had been 
a breach of warranty by the berth charterers, 
or by the original shipper of these goods, sect. 1 
of the Act of 1855 would have transmitted the 
responsibility for that breach to the present 
holders for the value of the bill. That point 
I Jeave without further consideration. 

I only desire to add, with regard to the 
implication of terms in a bill of lading or charter- 
party, that the facts of this case, which deal 


not such as would lead me willingly to an 
implication of the implied term alleged in the 
statement of claim. The case of Hamlyn and 
Co. v. Wood and Co. (65 L. T. Rep. 286 ; (1891) 
2 Q. B. 488), would seem to be unfavourable 
to that implication. It further follows that I 
need not consider the question that has been 
raised as to estoppel. 

I come now to the second point, which, in 
my view, rests on a wholly different basis. All 
unloading at the Port of London is done by the 
Port of London Authority under statutory 
authority. The Port Authority have published 
duly authorised tables of rates and charges with 
Tespect to grain and seed and other matters, 
and these tables provide for an extra charge 
on cargoes or portions of cargoes exceptional 
in character, arising from the nature, stowage, 
or condition of the goods. For instance, the 
following statement is made in the Grain and 
Seed Book, at p. 10: ‘“ An additional charge 
will be made when extra expense is involved 
in the working out owing to the condition of the 
goods or to any other cause.” 

By virtue of the condition of this barley, 
extra expense was caused. Extra charges 
were paid to the corn trimmers, and the condi- 
tion of the barley caused the suction machinery 
and attendant workmen to be employed for 
a Jonger period than would otherwise be the 
case. Therefore, the Port of London Authority 
charged, and in my view, properly charged, 
substantially more than they would have done 
if the cargo had been in a normal condition. 
The shipowners have paid those charges and 
they seek to recover from the defendants a 
portion of those extra charges upon the ground 
that they have paid that portion to the use of 
the defendants. The defendants were not 
requested to assent to the extra charges. In 
my opinion, however, on the facts of the present 
case, there must be deemed to have been an 
implied request in law by the defendants to 
the plaintiffs to assent to the increased charges 
for and on behalf of the defendants. 

Let me make the position quite plain. The 
operation of unloading is a joint operation. 
The trimmers are in the hold and they are called 
ship’s men and work on behalf of the ship ; 
they are, of course, employed by the Port of 
London Authority. But the operations from 
the time the grain is elevated from the hold 
and taken upwards till it gets to the warehouse, 
where it is put into bags and then into craft, 
are done on behalf of the receivers. Therefore, 
although there is one totality of operations, 
as a matter of fact there is a clear division with 
respect to the allocation of work. 

Of the total extra charge made by the Port 
of London Authority and paid by the ship- 
owners, about. 82. 13s. 6d., is in respect of extra 
labour for the receivers’ part of the operation, 
and 50l. for the burden upon the machinery 
with respect to work done for the receivers, 
making a total of about 58/1. odd. Mr. Dunlop, 
for the plaintiff, relies on the point that there 
was no request by the defendants to do the work 
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and pay the increased charges. I appreciate | 


that point, but, in my opinion, it is impossible, 
M view of the cases in which requests have been 
implied by Jaw, to hold that the defendants 
are not liable. This question, although perhaps 
Somewhat new as regards shipping, is not at 
all novel with regard to railways, and I will 
merely refer to several cases upon the matter 
as showing the circumstances in which the 
“ourt will imply a request in spite of a protest 
or in spite. of the fact that the defendant 
ignores what is proceeding : (see Great Northern 
g ailway v. Swaffield, 30 L. T. Rep. 562 ; L. Rep. 
? Ex 132 ; London and North Western Railway v. 
Duerden, 113 L. T. Rep. 285; 114 L. T. Rep. 
95; London and North Western Railway v. 
Crooke and Co., 20 Times L. Rep. 506; and 
> idland Railway v. Myers, Rose, and Co., 
9 L. T. Rep. 411 ; (1908) 2 K. B. 356 ; (1909), 
A. C. 13). 

In my opinion those cases show clearly the 
extent to which the law will go in implying 
* request in a case where the interests of two 
ons are concerned, and where it is essential 

at one should do something in order to carry 
out the joint interests. Now here there was a 
Joint obligation on the shipowners and the 


ever’. It was essential that the ship 

ould be discharged as fast as she could 
K It was one operation in substance, 
th two for the purposes of allocation, and 
ci. was a payment made by the plaintiffs, 


. h to the extent of the figures that I have 
ne ae was, in my opinion, not only in fact, but 
bes aw, for the benefit of the defendants. The 
work they are charged with, was work which 
48 done for them, and the liability of the defen- 
nts, in my opinion, is wholly independent of 
Pe’ question of warranty or of any question 
dean the quality of the cargo. It is a liability 
a ich depends upon the fact that it was their 
ve Which was being dis¢harged from this 
essel, 
ahe result is, therefore, that the defendants 
cceed upon the first point which was raised 
Y their counsel with regard to delay, but that 
to”, are liable in regard to the second claim 
han he extent of three-fifths of 58l. as they 
“e receivers of only 300 tons out of the 500—- 


D: a : 
oeeey 351. 8s. 6d. There will be no costs 
n either side. 


Solicitors for the plaintiffs, Constant and 
onstant, 


Solicitors for the defendants, Lowless and Co. 


Vou. XVI., N. S. 


May 17, 18, and 24, 1922. 
(Before McCarDIE, J.) 


JOHN EDWARDS AND Co. v. Moror UNION 
INSURANCE COMPANY LIMITED. (a) 


Insurance (Marine)—P.p.i. clause—Honour 
policy — Indemnity—Subrogation—Election— 
Validity of policy—Marine Insurace Act 1906 
(6 Edw. 7, c. 41), s. 4, sub-s. 2. 


By sect. 4, sub-sect. 2 of the Marine Insurance Act 
1906, “ A contract of marine insurance is 
deemed to be a gaming and wagering contract” 
—and therefore void by sub-sect. 1 of the 
same section—* 5 (b) where the policy 
is made ‘ interest or no interest, or ‘ without 
further proof of interest than the policy itself,’ 
or ‘ without benefit of salvage to the insurer,’ or 
subject to any other like term.” 

The defendants subscribed an honour time policy 
of marine insurance for 56101. for twelve 
months from the 11th March 1920, on freight 
and chartered freight on the steamship White 
Rose of which the plaintiffs were the owners. 
The policy contained the following clauses : 
Clause 5: “ In the event of the total loss, 
whether absolute or constructive, of the steamer, 
the amount underwritten by this policy shall 
be paid in full, whether the steamer be fully or 
only partly loaded or in ballast, chartered or 
unchartered.” Clause 7 : ‘‘ In calculating the 
amount due under this policy in respect of any 
claim except under clauses 3 and 5, all 
insurances on freight (including honour policies 
on freight) shall be taken into consideration and 
when the total of such insurance exceeds in 
amount the gross freight actually at risk only 
a rateable proportion of the gross freight loss 
shall be recoverable under this policy, not- 
withstanding any valuation therein.’ The 
policy also contained the following conditions 
in the slip attached to it: “* Full interest 
admitted. Production of this policy to be 
deemed full and sufficient proof of interest.” 

During the currency of the policy, the White 
Rose became a total loss, being run into and 
sunk by the steamship Fantee, which vessel, 
in subsequent proceedings, was found solely 
to blame for the collision. The owners of the 
Fantee limited their liability by virtue of the 
Merchant Shipping Acts. The plaintiffs 
claimed about 69,0001. as the value of the 
vessel and 23491. for loss of hire. This claim 
for loss of hire was accepted and passed by the 
registrar of the court. The amount to which 
the owners of the Fantee limited their liability 
was 43,0001., and they paid that sum. The 
proportion of the 43,0001. attributable to the 
claim of 23491. for loss of hire was 14161. 12s. 3d. 
the amount at issue in the action. The 
defendanis contended that they were entitlea 
to that sum of 14161. 12s. 3d., against the full 
amount of their honour policy, by virtue of 
the doctrine of subrogation. 

Held, (1) that the policy was void by virtue of 
sect. 4 of the Marine Insurance Act 1906, 
and was destitute of all legal effect between 


(a) Reported by T. W. Morean, Esq., Barrister-at-Law. 
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the parties ; (2) that it was not a contraci 
of indemnity, and therefore there was no 
scope in it for the doctrine of subrogation ; 
and (8) that the plaintiffs did not by asking 
for, and receiving payment under the policy, 
elect to treat it as valid and binding. 


ACTION in the Commercial list tried by 
McCardie, J. 

The plaintiffs claimed from the defendants 
the sum of 1416/. 12s. 3d., under a policy of 
marine insurance. The facts and points of 
argument are fully stated in the written 
judgment of McCardie, J. 


Leck, K.C. and Le Quesne for the plaintiffs. 


R. A. Wright, K.C. and H. Claughton Scott 


for the defendants. Glinkaiomoult 


May 24,.—McCarpig, J. read the following 
judgment :—The points of insurance law raised 
by this action are novel. The plaintiffs (John 
Edwards and Co.) claim from the defendants 
the sum of 1416/. 12s. 8d. under circumstances 
which can be briefly stated. The plaintiffs 
owned the steamship White Rose. In March 
1920 the defendants subscribed an honour time 
policy of marine insurance for 5610/. for the 
space of twelve months from the 11th March 
1920, on freight and chartered freight on the 
said vessel. The policy incorporated certain 
Institute Time Clauses. Clause 5 was this: 
“ in the event of the total loss, whether absolute 
or constructive, of the steamer, the amount 
underwritten by this policy, shall be paid in 
full, whether the steamer be fully or only partly 
loaded, or in ballast, chartered or unchartered.”’ 
Clause 7 was this : ‘ In calculating the amount 
due under this policy in respect of any claims, 
except under clauses 3 and 5, all insurances 
on freight (including honour policies on freight), 
shall be taken into consideration, and when 
the total of such insurance exceeds the amount 
of gross freight actually at risk, only a rateable 
proportion of the gross freight lost shall be 
recoverable under this policy, notwithstanding 
any valuation therein.” 

The policy also contained the following 
conditions in the slip attached to it: ‘ Full 
interest admitted.” ‘‘ Production of this policy 
to be deemed full and sufficient proof of 
interest.” Those are the only provisions of 
the policy I need mention. 

During the policy period the White Rose was 
proceeding from Liverpool to the Bristol 
Channel in ballast to take up a charter, and 
whilst on the voyage she was, on the 20th March 
1920, run into and sunk by the steamship 
Faniee. In subsequent proceedings the Fantee 
was found solely to blame for the collision ; but 
her owners claimed to limit and did limit their 
liability by virtue of the Merchant Shipping 
Acts. The claim of the plaintiffs was for about 
69,0001. as the value of the vessel, and also for 
23491. for loss of hire. This claim of the 
plaintiffs for loss of hire was accepted and passed 
by the Registrar of the Court. The amount 
to which the owners of the Fantee limited their 
liability was 48,0001., and they paid this sum. 


The proportion of the 48,0007. attributable 
to the said claim of 23497. for loss of hire was 
14161. 12s. 3d. This is the amount at issue 
in the present action. 

After the total loss of the White Rose, various 
sums were paid to the plaintiffs by underwriters 
of valid policies of marine insurance on the hull 
of that vessel, and the defendants paid to the 
plaintiffs the full 56101. under their said honour 
policy. Various payments by way of adjust- 
ment have been made as between the plaintiffs 
and certain underwriters of the valid policies 
on hull out of the said sum of 43,0001. The 
only portion of that sum of 43,0001. in dispute 
is the above amount of 1416/. 12s. 3d. The 
defendants claim that they are entitled to that 
14161. 12s. 3d. by virtue of the doctrine of 
subrogation. The plaintiffs deny that the 
doctrine has any application to a mere honour 
policy. Hence the present action to determine 
the question. The points at issue have been 
fully and ably argued by counsel on both sides. 

The first matter for decision is whether or 
not the policy of March 1920 is void under 
sect. 4 of the Marine Insurance Act 1906 
(6 Edw. 7, c. 41). In spite of the ingenious 
arguments by the defendant’s counsel, I can 
feel no doubt on the point. The words of sect. 
4 are clear. They are these—sub-sect. 1: 
“ Every contract of marine insuranee by way 
of gaming or wagering is void.” Sub-sect. 2: 
“ A contract of marine insurance is deemed to 
be a gaming or wagering contract (a) where the 
assured has not an insurable interest as defined 
by this Act, and the contract is entered into 
with no expectation of acquiring such an 
interest, or (b) where the policy is made ‘ interest 
or no interest,’ or ‘ without further proof of 
interest than the policy itself,’ or ‘ without 
benefit of salvage to the insurer,’ or subject 
to any other like term. Provided that, where 
there is no possibility of salvage, a policy may 
be effected without benefit of salvage to the 
insurer.” I do not pause now to discuss the 
section inasmuch as I ventured to express my 
views upon it in Cheshire and Co. v. Vaughan 
Brothers and Co. (15 Asp. Mar. Law Cas. 69, 
at p. 70; 25 Com. Cas. 51). At p. 57 of 
that report, after reciting the provision that 
every contract of marine insurance by way of 
gaming or wagering is void, I said this: “ The 
sub-section constitutes an emphatic condemna- 
tion by the Legislature of any gaming contract 
with respect to marine insurance. It must 
be remembered that this sub-clause rests upon 
no mere technicality. It is based upon public 
policy and it was passed in order to prevent 
(if possible) what was deemed to be a grave 
public mischief. So early as 1745 the Legis- 
lature had perceived the evils of gaming 
contracts of this description and had provided 
a measure of legislation to deal with them.” 

My decision. in that case was affirmed by the 
Court of Appeal, and Bankes, L.J. incident- 
ally observed (15 Asp. Mar. Law Cas. 69; 
123 L. T. Rep. 487 ; (1920) 3 K. B., at p. 251): 
“The main evil which it was intended that 
the earlier Act should deal with, as recited in 
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the preamble, was as great when the Act of | 
1906 was passed as it was in 1745.” 

I think it clear that every policy containing 
a P.p.i. clause is made void by virtue of sect. 4 
(2) (6) of the Act of 1906 whether it be a wager- 
ing contract in fact or not: (see Cheshire and 
Co. y, Vaughan Brothers and Co.) (sup.) and 
Per P. O. Lawrence, J., in Re London County 


Commercial Reinsurance Office. Limited (15 

Asp. Mar. Law Cas. 553; 127 L. T. Rep. 20; 

(a923) 2 Ch. 67). If a p.p.i. clause or any 
e 


term exist in the policy then it matters 
not that the assured possesses an insurable 
Interest, nor does it matter that he intro- 
uces into the document such a provision 
as that, for example, appearing in clause 7 
Of the Institute Time Clauses. In each case 
the policy is void. I therefore hold that sect. 4 
Of the Act of 1906 avoids the policy now before 
me. If this be so there arises for decision the 

tther question, can a right of subrogation 
Spring from a document so declared void by 
Statute ? 

The doctrine of subrogation must be briefly 
Considered. It was derived by our English 
Courts from the system of Roman law. It 
a in some important respects from the 
°ctrine as applied in that system, and indeed, 

te actual term “subrogation” does not, 

think, occur in Roman law in relation to the 
Subjects to which it has been applied by 
“Xglish law (see Dixon on the Law of Subroga- 
‘ion (Philadelphia, 1862), c. i.). The doctrine 
S been widely applied in our English body 
law as, for example. to sureties and to 
Matters of ultra vires as well as to insurance. 
i connection with insurance it was recog- 
Mised ere the beginning of the eighteenth 
century. 

In Randal v. Cockran, decided in 1748 (1 
„s. Sen. 98), it was held that the plaintiff 
Msurers, after making satisfaction, stood in the 
teen of the assured as to goods, salvage, and 
A, tution in proportion for what they paid. 
«S the Lord Chancellor (Lord Hardwicke) said : 
ee plaintiffs had the plainest equity that 
a uld be.” It is curious to observe how this 
i Octrine of subrogative equity gradually entered 
nto the substance of insurance law, and at 
~gth became a recognised part of several 
manches of the general common Law. In 

ason v. Sainsbury (3 Doug., at p. 64), Lord 

ansfield said: “ Every day the insurer is 
in in the place of the insured.” Buller, J., 
fe Same case, in approving judgment for 
« 4, Plaintiff insurer, said (3 Doug., at p. 64): 

*¥ nether this case be considered on strictly 
bp Principles or upon the more liberal prin- 
ax es of insurance law, the plaintiff is entitled 

recover.” The more liberal principles were 
Eita on equitable considerations ; and in the 
(4 -known case of Burnand v. Rodocanachi 

Asp. Mar. Law Cas. 576; 47 L. T. Rep. 


of 


sash 7 App. Cas., at p. 339), Lord Black- 
ca tr Said in reference to a marine policy : 
if the indemnifier has already paid it, then, 


anything which diminishes the loss comes 


into the hands of the person to whom he has | 


paid it, it becomes an equity that the person 
who has already paid the full indemnity is 
entitled to be recouped by having that amount 
back.” This equity springs, I conceive, solely 
from the fact that the ordinary and valid 
contract of marine insurance is a contract of 
indemnity only. The point was put most 
clearly by Brett, L.J., in Castellain v. Preston 
(49 L. T. Rep. 29; 11 Q. B. Div., at p. 386), 
when he said: “ The very foundation, in my 
opinion, of every rule which has been applied 
to insurance law is this, namely, that the 
contract of insurance contained in a marine 
or fire policy is a contract of indemnity and 
indemnity only.” That is the principle em- 
bodied in sect. 79 of the Marine Insurance Act 
1906. If, then, subrogation is based on indem- 
nity, it is well to consider the features flowing 
from subrogation. This matter is neatly stated 
in Porter on Insurance 6th edit., p. 286 as 
follows: “ This right rests upon the ground 
that the insurer’s contract is in the nature of 
a contract of indemnity, and that he is therefore 
entitled upon paying a sum for which others 
are primarily liable to the assured, to be pro- 
portionally subrogated to the right of action 
of the assured against them.” See, too, 
Arnould on Marine Insurance, 10th edit., 
vol. 2, s. 1226, and MacGillivray on Insurance, 
p. 783. 

If once the claim is paid, then, as a matter of 
equity, the rights to recover against third 
persons pass from the assured to the insurer, 
although the legal right to compensation 
remains in the assured, and although actions 
at law must be brought in the name of the 
assured and not of the insurer: (see London 
Assurance Company v. Sainsbury, 3 Doug. 245, 
and King v. Victoria Insurance Company, 
74 L. T. Rep. 206; (1896) A. C. 250). 

As pointed out in MacGillivray (p. 740), it 
follows from this equity that if the assured, 
upon tender of a proper indemnity as to costs 
refuses the use of his name, the insurer can, 
by proceedings in equity, compel him to give 
the use of his name. This has long been 
settled law. 

I have dwelt on the above points because it is 
necessary to bear them in mind when testing 
the questions at issue in the present case. It 
will be observed that the whole basis of the 
subrogative doctrine is founded on an actual 
binding and operative contract of indemnity, 
and that it is from such a contract only that the 
equitable results and rights, as indicated above, 
derive their origin. 

At this stage I ought to notice a contention 
raised by the counsel for the defendants. They 
submitted that the right of subrogation rested, 
not on the original contract of insurance, but 
upon the payment made by the insurer under a 
contract apparently of that character. They 
referred to several dicta ; I need only mention 
two. Thus, in Simpson v. Thomson (3 Asp. 
Mar. Law Cas. 567; 38 L. T. Rep. 1; 3 
App. Cas., at p. 284), Lord Cairns said: “TI 
know of no foundation for the right of 
underwriters, except the well-known principle , 
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of law, that where one person has agreed 
to indemnify another, he will, on making good 
the indemnity, be entitled to succeed to all the 
ways and means by which the person indemni- 
fied might have protected himself against or 
reimbursed himself for the loss.” So, too, in 
Castellain v. Preston (49 L. T. Rep. 29; 11 
Q. B. Div., at p. 389), Brett, L.J. said: “ But 
he cannot be subrogated into a right of action 
until he has paid the sum insured and made 
good the loss.” These dicta, however, are 
capable of just explanation by the theory that 
the principle of subrogation is ever a latent and 
inherent ingredient of the contract of indemnity, 
but that it does not become operative or 
enforceable until actual payment be made by 
the insurer. It derives its life from the original 
contract. It gains its operative force from 
payment under that contract. Not till pay- 
ment is made does the equity, hitherto held in 
suspense, grasp and operate upon the assured’s 
choses in action. in my view the essence of the 
matter is that subrogation springs not from 
payment only, but from actual payment 
conjointly with the fact that it is made pursuant 
to the basic and original contract of indemnity. 
If then, the right of subrogation rests upon 
payment under a contract of indemnity, how 
does the matter stand when the policy of 
insurance is an honour policy only ? In my 
opinion such a policy is not a contract of 
indemnity at all. It is the negation of such a 
contract. I respectfully agree with the state- 
ment in Arnould, s. 311, that “a wager (or 
honour) policy may be defined to be one in 
which the parties, by express terms, disclaim, 
on the face of it, the intention of making a 
contract of indemnity.” This statement, I 
think, puts the point forcibly and well. It 
matters not in what way the disclaimer be 
expressed, whether by the words, * Production 
of this policy to be deemed full and sufficient 
proof of interest,’ or by any like phrase. 
Such a policy was since 1745 (19 Geo. 2, c. 37), 
and is, in truth and substance, a wager, and is 
regarded as such by sect. 4 of the Act of 1906. 
Thus, under the Act of 1745, it was said by 
Lord Mansfield in Kulen Kemp v. Vigne (1 Term. 
Rep., at p. 308): “ A necessary consequence 
of this being a wagering policy is that the 
insurer cannot abandon.” And so, too, in 
the earlier case of Dean v. Dicker (2 Str. 1250) 
it was held that on a policy “ interest or no 
interest,” a recapture of the ship after being in 
an enemy’s port would not avail the defendant 
insurer, inasmuch as the policy was a mere 
wager upon a total loss in the voyage. I 
think that Parliament has placed a “ p.p.i.” 
policy on much the same footing as a wager on a 
horse race. In substance it is a mere bet. 
The insurer agrees to pay on the occurrence of a 
given event, irrespective of the actual interest 
or loss of the assured. It is none the less a bet 
in substance, because the wagering parties may 
have clothed the wager with certain conditions. 
Sect. 4 of the Act of 1906 cannot be defeated by 
a mere device of phrases, If, then, the policy 
before me is to be deemed a mere wager and not 


a contract of indemnity, it follows that there is 
no juristic scope for the operation of the 
principle of subrogation. The essential basis 
of subrogation is wholly absent. 

There is also the further point, that by 
sect. 4 of the Act of 1906 the present policy is 
void. It is destitute of all legal effect between 
the parties. If so, it cannot operate as if it 
were a valid bargain carrying with it the legal 
and equitable results and the body of jural 
remedies which ordinarily flow from an insur- 
ance indemnity contract. Legal proceedings 
to enforce subrogative rights cannot be based 
on a document which is stricken with sterility 
by Act of Parliament. I may cite the words of 
Scrutton, L.J., in Cheshire and Co. v. Vaughan 
Brothers and Co. (15 Asp. Mar. Law Cas., at 
p. 76; 123 L. T. Rep. 487 ; (1920) 3 K. B. 240, 
at p. 255), when he said: *“ In my view the court 
must give full effect to the nullity and invalidity 
which the statute declares, and ‘ cannot consider 
as the basis of a legal obligation a set of 
relations which Parliament has declared to be 
null and void.’” It therefore follows that, 
prima facie, the defendants are not entitled to 
the sum of 14162. 12s. 3d. in dispute. 

Before passing to the final contention of the 
defendants, I may mention three well-known 
decisions cited and relied on by the defendants’ 
counsel. First, King v. Victoria Insurance 
Company (sup.) where the Privy Council held 
that the insurer, seeking to exert his subrogative 
remedies, must show that he has paid the 
assured, but need not show that he was legally 
bound to pay under the terms of the policy. In 
that case, however, the policy was valid and 
hence there was no doubt that the foundations 
of subrogation existed. If so, it seems just to 
hold that payments reasonably made under the 
policy should operate as creating a right to 
subrogative remedies. Secondly, Thames and 
Mersey Marine Insurance Company v. “ Gun- 
ford” Ship Company (12 Asp. Mar. Law Cas. 
49; 105 L. T. Rep. 312; (1911) A. C. 529) 
where the House of Lords held that the 
omission to disclose the facts relating to 
the over insurance of the vessel and the 
existence and amount of honour policies 
amounted to the non-disclosure of material 
circumstances dealt with by sect. 18 of the 
Marine Insurance Act 1906. This decision was 
remarkable for the powerful and condemnatory 
views expressed by Lord Shaw on gambling 
marine policies, The case recognises that 
honour policies in fact exist. It certainly 
recognises, I think, nothing more. It 
emphasises, on the contrary, their invalidity 
for contractual purposes. It merely decides 
that an honour policy as a bare fact may be a 
relevant circumstance for disclosure to an 
insurer under sect. 18 of the Act of 1906. 
Thirdly, Bridger v. Savage (53 L. T. Rep. 129 ; 
15 Q. B. Div. 363), where the Court of Appcal 
held that an agent who had received winnings 
on bets on horse races made with third persons 
must account to his principal for them, although 
the bets were void under 8 & 9 Vict. c. 109, s. 18. 
That decision was followed by the Divisional 
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= in De Mattos v. Benjamin (70 L. T. Rep. 
y The ratio of Bridger v. Savage (sup.) has oft- 
Imes been discussed, for example, by Scrutton, 
ad ‘s in Cheshire and Co. v. Vaughan Brothers 
oh Co. (sup.) Perhaps the best explanation of 
“Tidger v, Savage (sup.) is that given in Arnould, 
Ss. 109, 121, and the notes thereto, namely, that 
an agent cannot dispute the title of his principal. 
his is a reasonable explanation, though it may 
a apply in cases where the transactions giving 
a. to the receipt by the agent are not merely 
E but are prohibited under penalty of 
aa Prisonment or fine. However, that may be I 
annot see that Bridger v. Savage (sup.) is 
relevant to the question now before me. 
ti I can now briefly deal with the final conten- 
‘on of the defendants, namely, that the 
plaintiffs, by asking for and receiving the 5,6102. 
nder the honour policy, thereby elected to 
reat it as valid and binding, and cannot now 
a heard to allege the contrary so as te avoid 
Counting for the 1,416/. 12s. 83d. Now the 
ciple of election or approbation, so far as it 
4 uches the present case, seems to be just and 
‘sonable. The basic rule was well put by 
nyman, J., in Smith v. Baker (L. R. 8 C. P., 
S when he said: “ A man cannot at the 
me time blow hot and cold. He cannot say 
th One time that the transaction is valid and 
ereby obtain some advantage, to which he 
uld only be entitled on the footing that it is 


ymlid, and at another time say that it is void 
i the Purpose of securing some further advan- 
E ge.” The rule so stated has been often 


pPlied by the courts, namely, in Roe v. Mutual 
ania Fund Association (where Lopes, L.J., 
os (19 Q. B. Div., at p. 351): “The whole 
duet of the plaintiff shows that he treated 
aan bill of sale as valid in order to obtain an 
Chi antage.” A like principle was stated by 
$ tty, J., in Peru Republic v. Peruvian Guano 
ye (57 L. T. Rep. 337; 36 Ch. Div. at 
he 9), where he said: “ A principal must act 
ka ly ; he cannot, as was stated by Lord 
mo On—see Smith v. Hodson (4 Term. Rep. 
crit p. 217)—blow hot and cold, or, to use 
nies Cairn’s expression (derived from the Scotch 
at Seology), he cannot approbate and repro- 
S © at the same time, he must adopt entirely 
Chip P adiate entirely.” These words of 
Smi. > J., are well illustrated by the notes to 
i is Hodson (sup.), in Smith’s Leading 
AA 12th edit., vol. 2, p. 1389, and are con- 
3 by the observations of Lord Finlay in 
(orgy v. Barron and Co. (118 L. T. Rep. 34; 
actign SAC.” i.) I am not concerned in this 
eciste to examine or analyse the various 
On lons in which the court have purported 
are ably the underlying principles of law which 
“p Mnected with the use of such words as 
‘Tination,”’ ‘ approbation,” “ election,” or 
_ I accept the rule stated by Hony- 

<a Smith v. Baker (sup.). 
aDplieae, Opinion, however, that rule has no 
p ot to the present case. The present 
rt sa never did assert the validity of the 
ur policy issued by the defendants ; they 


knew, and the defendants knew, that it was 
void under sect. 4 of the Act of 1906, inasmuch 
as the p.p.i. clause had expressly been made 
a part of the bargain. It is true that the 
plaintiffs asked for payment of the sum of 5,6101. 
Their ground of claim, however, was not that 
the policy was valid, but that the insurers ought 
to pay under the p.p.i. bargain. Each side was 
fully aware of the position. The insurers did 
not inquire as to the actual interest or the actual 
loss of the assured. They merely paid the 
amount which they had agreed to pay in the 
event which happened. The assured made no 
representation except that they had won (as was 
the fact) their wager. The policy was presented 
and paid as an honour policy. The case seems 
similar to that which arises when a bookmaker 
presents his weekly account to the customer 
with whom he has made bets. He asks for 
payment of the debit balance, but does not 
represent by his account that the bets set forth 
are legally valid. Each side knows that they 
are void. There is no question in such a case of 
affirmation or election. And so in the case now 
before me the matter, as I think, is in substance 
thesame. I deem it clear that the insurers paid, 
not as under a legally enforceable bargain, but 
as upon an honour policy. Such a policy is void 
of subrogative quality. The insurance had been 
made irrespective of indemnity. I therefore 
hold that the claim of the defendants to sub- 
rogation fails, and that the plaintiffs, and not 
the defendants, are entitled to the sum of 
1,416/. 12s. 3d. in question. I give judgment 
for the plaintiffs with costs. 
Judgment for the plaintiffs. 

Solicitors for the plaintiffs, Botterell and 
Roche, for Weightman, Pedder, and Co., Liverpool. 

Solicitors for the defendants, William A. 
Crump and Son. 


June 22 and 28, 1922. 
(Before Row arr, J.) 

Watson (JOSEPH) AND Son LIMITED v. 
FIREMEN’s FUND INSURANCE COMPANY OF 
San Francisco. (a) 

Insurance (Marine)—General average—Contri- 
bution — Supposed peril —- Mistake — Alleged 
general average act—Loss—Not incurred in 
relation to avoidance of peril insured against 
—Marine Insurance Act 1906 (6 Edw. 7, c. 
41), s. 66, sub-s. 6. 

By sub-sect. 6 of sect. 66 of the Marine Insurance 
Act 1906 (6 Edw. 7, c. 41): “ In the absence 
of express stipulation, the insurer is not liable 
for any general average loss or contribution 
where the loss was not incurred for the purpose 
of avoiding, or in connection with the avoidance 
of a peril insured against.” The defendants, 
an American company, had issued to the 
plaintiffs three certificates of insurance against 
fire in respect of a number of barrels of rosin 
shipped by the plaintiffs on the steamship S. F. 
on a voyage from New York to Hull. While 


(a) Reported by T. W. MORGAN, Esq., Barrister-at-Law. 


94 ASPINALL’S MARITIME LAW CASKS. 


K.B.] Warson (Josep) & Son Lim. v. FirEMEN’s Funn Insurance Co. oF SAN Francisco. [K.B 


the steamship in question was at sea, the master | 


noticed what appeared to be steam, or vapour, 
or smoke issuing out of No. 1 hold, and he 
thought that the cargo was on fire. Acting 
on that assumption which turned out to be a 
mistaken one. he had high-pressure steam 
turned into the hold to put out the supposed 
fire. In doing so he damaged the plaintiffs’ 
rosin. The plaintiffs claimed a general average 
loss under the certificates of insurance. The 
defendants refused to pay on the ground that 
what they had insured against was an actual 
peril and not a supposed peril. It was 
contended on their behalf that a general average 
claim could only arise out of something done 
to avoid an actually existing peril and not merely 
a supposed peril. The learned judge found 
on the evidence that there was no fire. 


Held, that this was not a general average loss- 
The insurance was against fire and not against 
mistakes. Where there was only a mistaken 
though reasonable belief in the existence of a 
peril the thing could not be construed as a peril 
within the meaning of the Marine Insurance 
Act 1906, and sub-sect. 6 of sect. 66 of that Act 
did not bring in losses incurred owing to a mis- 
taken belief that a peril insured against existed. 
Therefore the claim failed. 


Action in the Commercial List, tried by 
Rowlatt, J. 


The plaintiffs claimed from the defendants 
the sum of 37061. in respect of a general average 
loss under three certificates of insurance issued 
by the defendants. The plaintiffs had shipped 
a number of barrels of rosin on a steamship 
on a voyage from New York to Hull, and 
they had taken out three certificates of insurance 
with the defendants, an American company. 
These certificates insured the goods against 
the ordinary risks including fire and explosion. 

During the voyage, the captain, observing 
something which appeared to be smoke, or 
steam, or vapour issuing from the hold, thought 
there was a fire in the hold, and acting upon 
that assumption, which proved to be a mistaken 
one, he caused high-pressure steam to be 
turned into the hold to put out the supposed 
fire, and, in doing so, damaged the cargo of 
rosin. As a matter of fact, the captain was 
mistaken, because there was in fact no fire in 
the hold. 

The plaintiffs, however, brought the action 
to recover a sum of money in respect of the 
damage done to the rosin as a general average 
loss within the meaning of sect. 66 of the 
Marine Insurance Act 1906 (6 Edw. 7, c. 41). 
They claimed that the damage done to the rosin 
in the hold by the injection of steam into the 
hold was a loss incurred “ for the purpose of 
avoiding, or in connection with the avoidance 
of,” a peril insured against within the meaning 
of sect. 66 of the Marine Insurance Act 1906. 


By the Marine Insurance Act 1906: 


Sect. 66 (1). A general average loss is a loss 
caused by or directly consequential on a general 
average act. It includes a general average 


expenditure as well as a general average sacrifice ; 
(2) there is a general average act where any extra- 
ordinary sacrifice or expenditure is voluntarily 
and reasonably made or incurred in time of peril 
for the purpose of preserving the property im- 
perilled in the common adventure. . (6) In 
the absence of express stipulation, the insurer is 
not liable for any general average loss or contribu- 
tion where the loss was not incurred for the purpose 
of avoiding, or in connection with the avoidance 
of a peril insured against. 


Leck, K.C., and Le Quesne for the plaintiffs. 


Mackinnon, K.C., and Simey for the 
defendants. 


Rowzatt, J.—I propose to give judgment on 
the footing that the question raised is one 
which must be decided according to English 
law. I will first deal with the facts. I do not 
think that the evidence establishes that there 
was a fire in the hold. I accept the theory 
that the vapour seen by the captain issuing 
from the hold, was given off by the rosin which 
had become heated by steam escaping from A 
broken pipe. It has been argued that there 
is a “peril” within the meaning of sect. 66 
of the Marine Insurance Act 1906 in every 
case where the captain believes that a peril 
exists. I do not think so. Cases were cited 
which shows that much depends upon the view 
taken at the time by the captain or person in 
authority as opposed to that taken by those 
who, after the event, may have had a better 
opportunity of forming a correct judgment. 
But it appears to me that there is an ambiguity 
in the contention which they were cited to 
support. It is one thing to say that where 2 
peril in fact existed we must take the view 
of the captain formed at the time with regard 
to what would be the outcome of that peril, 
and we must not say to him, “ If you had held 
on, you would have found that all would have 
come right,” or something of that kind. But 
it is another thing to say that we must take 
the captain’s view as to whether the state of 
facts existed which are alleged to have con- 
stituted the peril. 

In Corrie v. Coulthard (3 Asp. Mar. Law Cas. 
546n) there was a real peril to the ship— 
namely, that the mainmast, being loose, might 
work through the bottom of the vessel. 
no action had been taken by the captain, 
what would have been the result? As it 
turned out, nothing would have happened, 
and the peril would have had no disastrous 
consequences. But it was held that a 1085 
incurred in averting that peril was a general 
average loss. In the American case of The 
Wordsworth (88 Fed. Rep. 313), water was 
coming in at the forepeak, and the captain 
put back into port to remedy this. ‘There was 
peril for water was coming into the ship; 
though not in the manner supposed by the cap- 
tain, and nobody knew what would be the 
result. The words of the Marine Insurance 
Act 1906 do not justify me in holding that there 
is a peril whenever it looks as if there was ? 
peril. I do not think, therefore, that this was 
a general average loss. 
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But even if it was a general average loss, I 
° not think that the plaintiffs can recover, 
Jecause they could only do so under their 
insurance against peril by fire. The under- 
Writers insured against fire in fact, and if there 
ad been a fire, they would have had to pay. 
ut why should they pay if in fact there was 
ae lire? They did not insure against an error 
Judgment on the part of the captain in 
Ciding whether there was a peril or not. It 
«aS been argued that this was a loss incurred 
i the purpose of avoiding, or in connection 
best the avoidance of, a peril insured against ” 
ee the meaning of sect. 66, sub-sect. 6, 
th he Act, but I do not think this was a loss of 
E at kind. I am of opinion that the effect 
ii that sub-section is to include losses which 
x © collateral to the main process of avoiding 
Peril insured against, and that it does not 
ect losses incurred in a mistaken attempt 
T avoid a peril which is in fact non-existent. 
ere must be judgment for the defendants. 


Judgment for the defendanis. 


Solicitors for the plaintiffs, Waltons and Co. 


Solicitors for the defendants, W. A. Crump 


aud Son. 


June 21 and 26, 1922. 
(Before McCARDIE, J.) 


Howarp HOULDER AND PARTNERS LIMITED 
v. Manx Ises STEAMSHIP COMPANY 
LimrreD. (a) 


Shipbroker — Charter-party — Negotiation — Re- 
™uneration —Broker’s commission —Option to 

Grterers to purchase ship-—Contract to pay 
Commission to broker on stated price—Deal 
Carried through at smaller price—Broker’s right 
0 commission— Quantum meruit. 


1913 the plaintiffs, who were steamship 
sents and brokers, effected on behalf of the 
efendants a charter of their steamship, the 
199 I, for seven years, expiring about Oct. 
Aa “0, and for this service the defendants paid 
E commission. In the autumn of 1919 
ne plaintiffs began negotiations with a limited 
wipany, which was associated in business 
— the then charterers of the vessel for a new 
‘arter-party to begin when the former ended. 
ee were eventually agreed, and the arrange- 
egies were embodied in a charter-party dated 
pi ee Dec. 1919 made between the defendants 
a ra the limited company. This charter-party, 
oy ch was signed about the 8th Jan. 1920, was 
period of five years from the expiration of 
Liv Earlier charter-parly. It containcd a clause 
es the charterers the option of purchasing 
= ship at any time after the signing of the 
‘arler-narty and the completion of the charter 
pkg for 125,0001. The defendants, on the 
nae of the signing of the charter-party, signed 
tas raoe to the plaintiffs a commission note 
of ed the 23rd Dec. 1919, the same date as that 
Ss the charter-party. By this commission note 


In 


(ip. a 4 a 
Reported by T. W. Morcan, Esq., Barrister-at-Law. 


the defendants agreed to pay the plaintiffs, 
under the five years’ charter completed that day, 
5 per cent. brokerage on hire as earned and 
paid. ** Should the option of purchase con- 
tained in charter be availed of, the brokerage on 
purchase to be 3} per cent., payable on the final 
completion of purchase.” In July 1921 the 
defendants sold the steamship to the charterers 
for 65,0001. The plaintiffs claimed 3} per 
cent. of that sum as brokerage, and, in the 
alternative, a quantum meruit for services 
rendered. 

Held, that, having regard to the settled rule for the 
construction of commission notes and similar 
documents which referred to the remuneration 
of agents, that a plaintiff could not recover 
unless he showed that the conditions of the 
written bargain had been fulfilled, the 
plaintiffs’ claim for commission so far as it 
was based on the terms of the commission note, 
failed, because the conditions had not been 
fulfilled, the sale of the steamship for 65,0001. 
instead of 125,0001. being a wholly new and 
distinct bargain from that referred to in the 
commission note. 

Held, further, that the plaintiffs could not claim 
on a quantum meruit because the parties 
had reduced their contract into writing in the 
commission note. The action therefore failed. 


AcTION tried by McCardie, J. 

The plaintiffs who were steamship agents and 
brokers, sued the defendants, who were ship- 
owners, for brokerage at the rate of 3} per 
cent. on the purchase price of the defendants’ 
steamship the Manz Isles, which was sold 
by the defendants tc the charterers during the 
period of a charter-party which had been 
negotiated by the plaintiffs. The plaintiffs 
claimed under the terms of a commission note, 
whereby it was agreed that they were to receive 
34 per cent. brokerage on purchase price 
“should the option of purchase contained in 
the charter be availed of.” By a clause in 
the charter-party the charterers had the 
“option of purchasing steamer at any time 
between the date of signing charter and the 
completion of charter period for the sum of 
125,0002.” 

During the currency of the charter-party the 
defendants sold the steamship to the charterers 
for 65,0001. 

The plaintiffs now claimed brokerage, or 
alternatively, a quantum meruit for alleged 
services rendered. The defendants denied 
liability. 

W. A. Jowitt, K.C. and H. Claughton Scott 
for the plaintiffs. 


A. Netlson, K.C. and P. Vos for the 
defendants. Cur. adv. vuli. 
June 26, 1922.—McCarpir, J. said: The 


plaintiffs are steamship agents and brokers. 
They scek to recover commission from the 
defendants, who formerly owned a steamship, 
the Manz Isles. The claim springs from the 
sale of that ship by the defendants under cir- 
cumstances which can be stated with brevity. 
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In the year 1913 the plaintiffs effected a | 


seven-years charter of the above vessel. For 
this service on behalf of the defendants the 
plaintiffs received commission. The charter 
period would expire about Oct. 1920. 

In the autumn of 1919 the plaintiffs began 
an active negotiation between the defendants 
and a limited company which was associated 
in business with the former charterers for a 
fresh charter-party to begin when the former 
ended. The history of the negotiations is 
shown in the large body of correspondence 
laid before me. The first proposals related to 
a suggested purchase of the vessel by the 
limited company. Much discussion tock place 
with regard to price. Then the question turned 
to a proposal for a fresh charter-party for a 
long period. Discussion occurred with regard 
to the terms. 

Finally, correspondence took place with 
respect to a charter-party for a long period, 
conjointly with an option by the charterers 
to purchase. A further body of letters ensued 
on the actual form of the charter-party and 
option. At length terms were agreed and the 
arrangements were embodied in a charter-party 
between the defendants of the one part and the 
limited company (the British Molasses Company 
Limited), of Liverpool, of the other part. 

The charter was signed on or about the 8th 
Jan. 1920. It was dated the 28rd Dec. 1919. 
It was for five years from the expiration of the 
1918 charter. The monthly hire was 47501. 
The following was the clause as to pur- 
chase : “ Charterers have option of purchasing 
steamer at any time between the date of signing 
charter and the completion of charter period, 
for the sum of 125,000/. without oil burning 
installation, but if such installation has in 
the meantime been fitted charterers are to pay 
cost of fitting same less a reasonable amount 
for depreciation.” 

It is clear that the plaintiffs took a very 
active and effective part in bringing about the 
above bargain. Before the charter-party was 
signed, on the 8th Jan. 1920, the plaintiffs and 
the defendants had discussed the question 
of the plaintiffs’ remuneration. No agreement 
was then arrived at. On the day, however, 
when the charter-party was signed, the defend- 
ants signed and gave to the plaintiffs a com- 
mission note which was made of like date as the 
charter-party, namely, the 28rd Dec. 1919. It 
represented the bargain between the plaintiffs 
and the defendants as to the plaintiffs’ reward. 
It is the document set forth in the statement of 
claim. It is as follows : ‘‘ December 23, 1919. 
Dear Sirs, S.S. Manz Isles. We hereby 
agree to pay to you under the five-years charter 
completed to-day per above steamer with the 
British Molasses Company Limited, Liverpool, 
5 per cent. brokerage on hire as earned and paid. 
Should the option of purchase contained in 
the charter be availed of the brokerage on 
purchase to be 34 per cent., payable on the 
final completion of purchase.—Yours truly, 
Lowprn, CONNELL, and Co.” That is the 
commission note. 


The remaining facts are few. For about 
eight months after it came into operation the 
charter-party was duly fulfilled. Hire was paid 
to the defendants, and upon this hire the 
plaintiffs received their commission as 
bargained. Then, at the beginning of July 
1921, the defendants sold to the charterers 
the Manz Isles for 65,0001. Thus the charter- 
party ceased to exist. 

The plaintiffs then made certain claims on 
the defendants for commission. The defen- 
dants’ denied liability. In the statement of 
claim the plaintiffs have set out several distinct 
heads of demand. First, they claim against 
the defendants that they deprived them 
of their future commission by selling the vessel 
to the charterers. Under this head they 
ask for 5 per cent. on the total hire which 
would have been earned. The total is 
247,0001. Thus they claim 12,3501. Secondly, 
they claim (alternatively) 34 per cent. (the 
rate named in the commission note) on 
65,0001., the price given by the charterers 
for the vessel. Thirdly, they claim (alter- 
natively) a reasonable remuneration as on 4 
quantum meruit for their services as above 
indicated, which they assert to have resulted in 
the sale of the vessel for 65,0001. 

The first head of claim must, of course, 
fail. It is met by the decision of the House 
of Lords in French v. Leeston Shipping Company 
Limited (15 Asp. Mar. Law Cas. 544; 127 L. T. 
Rep. 169 ; (1922) 1 A. C. 451). 

I do not propose to enquire whether that 
opinion be consonant with various weighty 
decisions which will be familiar to those who 
have had to consider this branch of law, but 
which were not cited to the House of Lords. 
Nor is it necessary to consider here the limits 
which legal principle may impose on the 
operative extent of the conclusion reached by 
the House of Lords on the particular circum- 
stances of French’s case (sup.). It will suffice 
to say that the facts of this present litigation 
are so similar to those in the House of Lords’ 
case as to defeat the first head of the plaintiffs’ 
claim. 

The writ in this case was issued before the 
House of Lords had announced their opinion 
in French’s case (sup.). It must be taken 
that there was nothing in law to prevent the 
defendants from selling the ship, although the 
result was that the plaintiffs lost any chance 0 
earning further commission under the terms 
of the commission note. 

In view of the dictum of Lord Dunedin in 
French and Co. v. Leeston Shipping Company 
(sup.) I may add that there is here no evidence 
and no suggestion that the defendants sold the 
vessel to the charterers in order to escape the 
payment to the plaintiffs in respect of the 
charter hire. That dictum of Lord Dunedin 
may call for consideration in some other case- 
I express no opinion on it. 

I must now consider the second and third 
heads under which the plaintiffs formulate theif 
case. I think that so far as the plaintiffs seek 
to rely on the commission note they must 
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83 per cent., payable on the final completion 
of purchase.” The option of purchase in the 
arter was an option to purchase pursuant to 
Xpress terms which fixed the price at 125,0007. 
hat option was never exercised. The owners 
and the charterers made a wholly distinct bar- 
Sain whereby the charterers bought at 65,0001. 
only. The plaintiffs took no part in negotiating 
this fresh bargain, which was made when 
Shipping conditions had greatly changed and 
vessels had heavily fallen in value. It is a 
Settled rule for the construction of commission 
notes and the like documents which refer to 
e remuneration of an agent that a plaintiff 
cannot recover unless he shows that the 
ponditions of the written bargain have been 
ulfilled. If he proves fulfilment he recovers. 
not, he fails. There appears to be no half- 
Way house, and it matters not that the plaintiff 
Proves expenditure of time, money, and skill. 
This rule is well illustrated by Alder v. 
oyle (1847, 4 C. B. 635), where commission 
Was not payable until an abstract of conveyance 
bi drawn out; Bull v. Price (1831, 7 Bing. 
Š 7), where the commission was only payable 
™ Money actually “ obtained”; Battams v. 
ompkins (1892, 8 Times L. Rep. 707), com- 
mission payable on “completion” of pur- 
E Clack v. Wood (47 L. T. Rep. 144; 
D ; B. Div. 267), commission payable “ subject 
the title being approved by my solicitor ” ; 
= by such illustrative decisions as Mason 
` Clifton (1863, 3 F. & F. 899) (commission to 
ae if money is raised on specified terms) 
(eo Martin v. Tucker (1 Times L. Rep. 655) 
th mmission to be paid on “the amount of 
1e capital brought into the business ”). 
It, therefore, seems clear that the plaintiffs 
$ not recover upon the actual terms of the 
ommission note. I may add that it may well 
34 hat an owner would be willing to pay 
bp ¿PeT cent. if he sold his ship for 125,0001., 
exceedingly unwilling to do so if he sold at 
9001. only. 
a r. Jowitt, however, rested his able and 
ies argument for the plaintiffs not so 
ia. On the actual terms of the commission 
3 € as upon the suggested right of the plaintiffs 
tee upon a quantum meruit for services 
a and resulting (so it is said), either 
Pte f or indirectly, in the sale for 65,0001. of 
oles vessel. This raises a question of interest 
pay 'mportance to all agents who rely on the 
eee of commission as their means of 
= me. The commission note before me 
Presented the result of discussion between 
© Plaintiffs and the defendants. It embodied 


ied bargain. They reduced their agreement 
Tene E: There was no collateral arrange- 


are t whatever. _ The rights of the plaintiffs 
and be found in the commission note alone, 
it fol 7 the parties intended. If this be so, then 
for m as Mr. Neilson so forcibly indicated 
Jacit t€ defendants, that the rule Mzpressuin 

cessare lacitum here applies. ‘There is 


Vou, XVI.. N.S. 


no scope on the present facts for the operation 
of the quantum meruit principle. If I were 
to rule in the plaintiffs’ favour I should ignore 
the well-established rule and a substantial 
body of authoritative decision. 

In Mason v. Clifton (3 F. & F. 899) Cockburn, 
C.J., when summing up to the jury, said, at p. 
901 : “If B. is employed to procure 
money upon certain terms, and does not 
procure it upon those terms, but upon other and 
different terms, then A. will not be liable to him 
for commission. Nor can B., in such case, 
claim to recover a reasonable remuneration for 
trouble and labour, for he has not done what 
he was employed to do.” 

So, too, in Green v. Mules (80 L. J. C. P. 343), 
Willes, J., in speaking of the commission agree- 
ment there in question, said: “ The substance 
of the matter was, ‘If the letter is effectual, 
I (the defendant) will pay you 1001., though not 
liable ; if it is not effectual, I will pay you 
nothing.’ ” These cases well illustrate the 
Expressum facit cessare tacitum rule, though 
that rule was not especially mentioned in 
them. 

The matter was clearly put in Martin v. 
Tuckett (sup.) in the judgment of Lord 
Coleridge, C.J. when he said (1 Times L. Rep., 
at p. 655) that the plaintiffs ‘‘ could not claim 
on a quantum meruit because they had chosen 
to tie themselves down by the express terms 
of the agreement.” Much the same view was 
expressed by the Court of Appeal in Barnett v. 
Isaacson (4Times L. Rep. 645, at p. 646), where 
Lord Esher said: “ The plaintiff was only to 
be paid in case of success, no matter what 
labour and trouble he had devoted to the 
matter.” Finally, I may mention Lott v. 
Outhwaite (10 Times L. Rep. 76, 77), where 
Lindley, L.J. stated : “ It was said that there 
was an implied contract to pay the agent a 
quantum meruit for his services. The answer 
was that there could be no implied contract 
when there was an express contract.” The 
authorities cited in Smith’s Leading Cases 
(12th edit., vol. II., p. 24, and following) do not, 
I think, assist the plaintiffs. The point in 
favour of the defendants is clearly and correctly 
set forth in Halsbury’s Laws of England, (vol. I., 


p. 193). For these reasons I must hold that the 
plaintiffs cannot recover upon a quantum 
meruit. 


It, therefore, is not strictly needed that [ 
should inquire whether the plaintiffs were the 
“efficient cause ” of the sale of the vessel for 
65,0001. As, however, the question was argued 
before me, I briefly express my opinion 
Bearing in mind Toulmin v. Miller (58 L. T. 
Rep. 96), and applying the tests laid down in 
Millar v. Radford (19 Times L. Rep. 575), anl 
in Nightingale v. Parsons (110 L. T. Rep. 806 ; 
(1914) 2 K. B. 621), I should hold that the 
plaintiffs were not the “efficient cause” in 
bringing about the sale of the vessel for 65,0001. 
They took no part whatever (as I have said) in 
the independent negotiation which led to that 
result, and the sale was made under conditions 
and in view of circumstances wholly distinct 
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from those contemplated by the option in the 
charter of the 23rd Dec. 1919. 
I must, therefore, give judgment for the 


ao Judgment for the defendants. 


Solicitors : For the plaintiffs, W. A. Crump and 
Son ; for the defendants, Rawle, Johnstone, and 
Co., for Hill, Dickinson, and Co., Liverpool. 


June 22 and July 4, 1922. 
(Before McCarpir, J.) 
Norwicn Union FIRE INSURANCE SOCIETY v. 


CoLONIAL MuruaL Fire INSURANCE 
Company, (a) 
Insurance (Marine)—-Reinsurance—-Subject to 


same conditions as the original policy— 
Variations of original contract of insurance— 
No notice of variation to reinsurers—Loss 
under original policy—Claim under original 
policy — Compromise — Action against re- 
insurers— Liability. 

The plaintiffs issued an insurance policy to the 
owners of the Victorieux, dated the 9th July 
1920 in the usual form, for 15,0001. for twelve 
months from the 14th July 1920 to the 18th 
July 1921. The policy contained the following 
words; ‘‘ Hull and machinery, valued at 
813,0501., subject to Institute Time Clauses as 
attached, including the four-fourths running 
down clause. Subject to Institute Warranties as 
attached. Cancelling insurance already placed.” 
Clause 18 of the Institute Time Clauses was as 
follows : “‘ In ascertaining whether the vessel 
is a constructive total loss the insured value 
shall be taken as the repaired value, and nothing 
in respect of the damaged or break-up value of 
the vessel or wreck shall be taken into account.” 
By a policy of reinsurance dated the 13th Aug. 
1920 for a period of tweloe months, the plaintiffs 
insured part of their risk with the defendants 
for 25001. for a premium of 25s. per cent. The 
policy contained the following words: ‘‘ The 
said ship, &c., goods and merchandise, &c., for 
so much as concerns the insured by agreement 
between the insured and the said company in 
this policy, are and shall be valued at 25001. on 
hull and machinery, &c., valued at 313,0501., 
or valued as original policy or policies, being 
against the risks of total and (or) constructive 
and (or) arranged total loss of steamship only. 
No salvage charges and no sue and labour 
charges attached thereto. Subject to valuation 
clause as if in original, subject to original 
warranties but half additional premiums can- 
celling returns only ; being a reinsurance of 
Norwich Union Company. Subject to the same 
clauses and conditions as the original policy.” 
In Feb. 1921 negotiations took place between 
the plaintiffs and the shipowners, and an 
agreement was arrived at and a slip was 
initialled by the plaintiffs as follows : “ Agreed 
to reduce policies on hull and machinery valued 
313,0501. To pay only 225,0001. in event of 


{a) Reported by T. W. Moraan, Esq., Barrister-at-Law. 


total loss and return premium 10s. per cent. 
gross on 318,0501. Amounts insured on dis- 
bursements and freight not to be prejudiced 
thereby. Dated the 8th Feb. 1921.” This 
agreement was endorsed on the plaintiffs’ head 
policy. The defendanis never assented to, nor 
were they aware of, any variation in the head 
policy. In Feb. 1921 the vessel became a total 
loss, and the plaintiffs, as head insurers, made 

a payment to the owners of the vessel in respect 

of the total loss of the vessel and claimed from 

the defendants an indemnity under the re- 
insurance policy. 

Held, that as by the agreement embodied in the slip 
dated the 8th Feb. 1921 endorsed on the 
plaintiffs’ head policy, the terms of the head 
policy were altered without the knowledge 
or assent of the defendants, the reinsurers, 
the latter were relieved from liability to the 
plaintiffs. 

Action tried by McCardie, J. sitting in the 

Commercial Court without a jury. 

The plaintiffs had issued an insurance policy 
to the owners of the Victorieux, and had re- 
insured part of their risk with the defendants. 
A loss having occurred under the head policy, 
the plaintiffs claimed against the defendants 
under the policy of reinsurance. 

The facts and arguments sufficiently appear 
from the headnote and the judgment of 
McCardie, J. 

C. R. Dunlop, X.C. and R. I. Simey for the 
plaintiffs. 


F. D. MacKinnon, K.C. and S. Lowry Porter 
for the defendants. Gi wire oe 

July 4.—McCarpiz, J. read the following 
judgment: The points in this case involve the 
principles of marine and other reinsurance. 

The plaintiffs and the defendants are in- 
surance companies. The plaintiffs’ claim rests on 
a policy of reinsurance dated the 13th Aug. 1920, 
and made with the defendants upon a steam- 
ship, the Victorieux. The facts of the case are 
these : The head policy issued by the plaintiffs 
to the owners of the Victorieux was dated the 
9th July 1920. It wasin the usual form. It was 
numbered 183,424. The sum insured was 
15,0001. The premium (at 5 guineas per cent.) 
was 7871.10s. The period was for twelve months 
from the 14th July 1920 to the 13th July 1921, 
inclusive. This head policy contained the fol- 
olwing words: “ Hull and machinery valued 
at 313.0501. Subject to Institute Time Clauses 
as attached including the four-fourths running 
down clause. Subject to Institute Warranties 
as attached. Cancelling insurance already 
placed.” Amongst the Institute Time Clauses 
was the following clause 18: ‘* In ascertaining 
whether the vessel is a constructive total loss 
the insured value shall be taken as the repaired 
value, and nothing in respect of the damaged 
or break-up value of the vessel or wreck shall 
be taken into account.” Such was the head 
policy. 

The policy of reinsurance now sued on by the 
plaintiffs was, as I have said, dated the 13th Aug- 
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1920. It wasfora period of twelve months from 
the 8rd July 1920 to the 2nd July 1921, or as 
original. The amount insured was 25001. The 
Premium was 25s. per cent. The following are 
the material words : “ The said ship, &c., goods 
and merchandise, &c., for so much as concerns 
the insured by agreement between the insured 
and the said company in this policy are and 
Shall be valued at 25007. on hull and machinery, 
&e., valued at 313,050/., or valued as original 


tional premiums cancelling returns only ; being 
à reinsurance of Norwich Union Company. Sub- 
Ject to the same clauses and conditions as the 
°riginal policy and (or) policies and to pay as 
may be paid thereon.” 

Such is the reinsurance policy, which is 
‘mited to actual and (or) constructive and (or) 
arranged total loss of the vessel. Apparently 
“e plaintiffs had reinsured under the above and 
Ke policies to the extent of 75001. In Feb. 
1921, a transaction took place between the 
Owners of the ship and the plaintiffs whereby 
he defendants say that they (the reinsurers) 
Were freed from any liability on their re- 
surance policy. The owners of the vessel 

‘sired a reduction of the premium paid to the 
Plaintiffs and the other underwriters. The 
Underwriters were willing to meet the owners if 

-rms could be arranged. As a result of nego- 

‘ations an agreement was reached and a slip 
Was initialled by the various underwriters con- 
“erned, including the plaintiffs. This was the 
slip ; ,“ Agreed to reduce policies on hull and 
op chinery valued 313,0501. To pay only 
F 5,0007. in event of total loss; construe- 

ive total loss and return premium 10s. per 
ae gross on 313,0507. Amounts insured on 
 bursements and freight not to be prejudiced 

freby. Dated February 8, 1921.” The 
Agreement represented by this slip was, so far 
as it touched the plaintiffs, duly endorsed on 
he head policy with such words, mutatis 
mutandis, as were appropriate to express the 
tho eain as between the owners of the ship and 

e plaintiffs. The alteration was apparently 
CPerative as from the 8th Feb. 1921. The defen- 
com submit that the effect of the matters above 

ated was to destroy in toto their liability to the 
q aintiffs upon the reinsurance policy. The 
is *ndants never assented to, nor were they 

te are of, the variation made by the owners of 

$ ship with the plaintiffs. 
aoe must now state quite briefly a curious set 
mee so that the whole position between the 
. Aes may be clear. On the 6th Feb. 1921, the 

Wtorieuy encountered a cyclone. As a result 
1e owners asserted) the vessel became a 
rong O58 on that day. The vessel, however, 
bar aned afloat. The crew tried to leave her, 

“avy seas prevented. On the 10th Feb. 1921, 
€ crew were able to leave the Victorieux, and 
n that day she sank. It is obvious that these 


total 


facts give rise to argument as to when the 
vessel became a total loss. Was it on the 6th Feb. 
1921, before the slip came into force, or was it 
on the 10th Feb. 1921, after the slip came into 
force? The various underwriters concerned (in- 
cluding the plaintiffs) at first paid on the footing 
of 225,0007., i.e., on the assumption that the total 
loss took place after the 8th Feb. 1921 (the date 
of the slip). But the owners claimed that the 
total loss occurred on the 6th Feb. 1921, i.e., 
before the date of the slip, and hence they 
demanded payment on the footing of 313,0507., 
i.e., the original valued amount. The difference 
between the two amounts is about 88,0001. 
Ultimately, the various underwriters concerned 
compromised this further claim of the owners for 
the figure of 30,0007. Thus the total sum paid by 
the various underwriters (including the plaintiffs) 
in respect of the total loss of the vessel was 
255,0001. Applying these figures to the head 
policy as between the owners of the vessel and 
the plaintiffs, the matter works out thus: The 
effect of the reduction made by the slip and 
endorsed on the policy was to reduce the 
plaintiffs’ policy with the owners from 15,0001. 
to 10,7817. This sum was paid by the plaintiffs 
to the owners. Then the plaintiffs’ share of the 
compromise figure was about 1430/. This sum 
also the plaintiffs paid to the owners. Thus the 
plaintiffs have made a payment in all of about 
12,2001. to the owners of the Victorieux in 
respect of the total loss of that vessel. 

Now the defendants, although they dispute 
any liability at all, have made certain payments 
to the plaintiffs. They, first of all, paid the 
plaintiffs the sum of 17961. 16s. 9d. upon the 
footing that the value of the vessel lost was to 
be taken as 225,0007. Then, after the above- 
mentioned compromise, the defendants paid 
to the plaintiffs a further sum of 2391. 11s. 7d. 
Thus the defendants have paid the plaintiffs 
a total of 20361. 8s. 4d., which, deducted from 
the amount of 2500.. in the reinsurance policy, 
leaves a balance of 463l. lls. 8d. It is this 
balance which the plaintiffs claim in this action. 
Thus they claim tke full amount of the 
reinsurance policy. 

Upon the above facts the defendants submit : 
(1) That they are not liable to the plaintiffs at 
all, owing to the alteration of the bargain 
between the owners of the vessel and the 
plaintiffs ; and (2) That, if liable at all, they 
have in any event paid the correct amount due 
from them to the plaintiffs under the reinsurance 
policy. It is obvious that these two points are 
distinct, although the considerations relevant 
to the one point may bear upon the second point. 

The arguments on behalf of the plaintiffs 
were presented very ably and ingeniously by 
Mr. Dunlop, I proceed to consider the first 
question. It is one of serious importance 
to underwriters. Are the defendants liable 
at all? It is curious to observe that in the 
eighteenth century reinsurance was declared 
unlawful in England, save where the insurer 
was insolvent, bankrupt, or dead : (see 19 Geo. 
2, c. 87, s. 4, and Arnould on Marine Insurance s 
10th edit., vol. 1, p. 442). 
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In Mackenzie v. Whitworth (2 Asp. Mar. Law 
Cas. 490, at p. 495; 32 L. T. Rep. 163, at p. 
168; L. Rep. 10 Ex. 142, at p. 149), Pollok, 
B. remarked : “ Reinsurance has been known 
almost as long as insurance, and (except during 
a certain period in our own country) it has 
been practised all over the world.” 

By the Inland Revenue (Stamp Duties) Act 
1864 (27 & 28 Vict., c. 56, s. 1), reinsurance 
was made lawful. The matter is now dealt 
with by sect. 9 of the Marine Insurance Act 
1906 (6 Edw. 7, c. 41), which provides: ‘ (1) 
The insurer under a contract of marine insurance 
has an insurable interest in his risk, and may 
reinsure in respect of it. (2) Unless the policy 
otherwise provides, the original assured has no 
right or interest in respect of such reinsurance.” 
I may say that a policy of reinsurance 
need not specify that it is a reinsurance (see 
sect. 26 (2) of the Act of 1906 and Mackenzie 
v. Whitworth (8 Asp. Mar. Law Cas. 81; 32 
L. T. Rep. 163 ; L. Rep. 10 Ex. 142 ; affirmed 
in C. A. 33 L. T. Rep. 665; 1 Ex. Div. 36), 
and that where an insurer has reinsured his 
risk no notice of abandonment need be given 
by him (see sect. 62 (9). I call attention to 
the use of the word “risk” in sect. 9 (1) 
and sect. 62 (9). Now, as Mr. MacKinnon, 
counsel for the defendants, pointed out in the 
course of his luminous argument, a policy 
of insurance and its attendant burdens and right 
must, subject to any special rules of law, and 
to any statutory provisions applicable to 
insurance, be construed upon the normal 
principles of contract which prevail in the 
English courts. Insurance, after all, is a mere 
branch of the general body of contracts. The 
question of its liability must be tested with that 
consideration in mind. This being so, it is 
necessary to turn to the reinsurance policy. 
It was for 25001. on hull, &c. ‘ valued at 
313,0501. or valued as original policy or policies.” 
It was “ against the risks of total and (or) 
constructive and (or) arranged total loss of 
steamer only.” It was subject to valuation 
clause as and if in original. It was expressed 
to be “a reinsurance of the Norwich Union 
Company, subject to the same clauses and 
conditions as the original policy and (or) policies 
and to pay as may be paid thereon.” 

There was but one original policy in 
question—namely, the head policy, dated the 
9th July 1920, and numbered 133,424. In my 
view it was upon that policy, No. 133,424, 
and that policy only, that the reinsurance 
policy was based. No other foundation existed. 
The parties to the reinsurance policy used clear 
and express words as to the subject-matter 
of their bargain. It is quite true that in 
Arnould appears the following passage (10th 
edit., vol. 1, p. 443): “ The thing which the 
reassured insures is the thing originally insured. 
In this thing he has an insurable interest to the 
extent of the liability which he may incur under 
and by reason of his original contract of 
insurance.” This passage is based on the 
words of Buckley, L.J., in British Dominions 
General Insurance Company Limited v. Duder 


(13 Asp. Mar. Law Cas. 84; 113 L. T. Rep. 210; 
(1915) 2 K. B. 394). 

But the words which I have cited, and which 
were much relied upon by Mr. Dunlop. 
counsel for the plaintiffs, must not be read 
too narrowly. It is true that the physical 
subject-matter of the thing reassured is the 
thing originally insured. But the physical 
subject-matter of the thing reinsured is one 
thing and the contractual basis of the rein- 
surance bargain is another and additional 
thing. That contractual basis is necessarily 
described in the reinsurance policy, for other- 
wise the contractual obligations of the reinsurer 
could not be defined. In the case now before 
me I think it is clear that the contractual basis, 
was the head policy of the 9th July 1920 
numbered 133,424. This being so, what was 
the effect of the bargain made between the 
owners of the ship and the original under- 
writers, and which was embodied in the slip 
of the 8th Feb. 1921, and then endorsed on 
the head policy ? 

Mr. Dunlop contended, on behalf of the 
plaintiffs, that it constituted neither a re- 
scission nor even a variation of the head policy 
of the 9th July 1920, and that if a variation, 
it was not of a material character. I agree 
that there was no rescission. The distinction 
between rescission and variation is recognised 
in all the opinions of the House of Lords in 
Morris v. Baron and Co.. As Lord Dunedin 
said (118 L. T. Rep. 34 ; (1918) A. C. at p. 25): 
“The difference between variation and rescis- 
sion is a real one,” and the learned Lord indi- 
cated several tests. I cannot possibly assent, 
however, to the suggestion of Mr. Dunlop, 
counsel for the plaintiffs, that there was no 
variation. The parties first embodied their 
new bargain in a slip, and then endorsed the 
effect of the slip on the reinsurance policy- 
If this was not a variation, and a variation, 
moreover, of a material character, I know not 
what a material variation can be. The 
original rights and obligations under the head 
policy were altered in a substantial fashion. 
Premiums were varied and returned and the 
amount payable on total loss, constructive 
total loss, and (or) arranged total loss was 
deliberately altered to a striking extent— 
namely, from 313,0501. to 225,0007. It cannot, 
I think, possibly be said that the policy as altered 
was the same as the original policy. The very 
object of the parties was to effect a serious 
alteration. It is true that the “ thing ” (that 
is, the physical subject-matter of the reinsurance 
policy) remained the same, but the foundation 
of the reinsurance policy (to wit, the head 
policy) was changed in a substantial manner. 
In other words, the original foundation of 
the reinsurance policy had, in my view 
ceased to exist. The original policy had 19 
substance become a fresh policy with different 
terms. 

The alteration had been effected without the 
assent or even the knowledge of the defendants. 
One effect of the alteration will be seen by 
reference to sect. 81 of the Marine Insurance 
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Act 1906, which provides : “‘ Where the assured 
'S insured for an amount less than the insurable 
ue, or, in the case of a valued policy for an 
amount less than the policy valuation, he is 
emed to be his own insurer in respect of the 
uninsured balance.” Here an uninsured balance 
of 88,0001. had come into being. In connection 
with the above point it is also necessary to re- 
™ember clause 18 of the Institute Time Clauses, 
already set out. It is umnecessaty to work 
Out the various results which wou; 1 follow from 
eduction of the 313,0501. tc 225,000}. It 
Obviously, inter alia, brought nearse the 
probability of a claim for totai Jass: (see 
arten v., Steamship Owners Underwriting 
Association Limited (9 Asp. Mar. Law Cas. 339 ; 
57 L. T. Rep. 208). 
„ n my opinion the present case is covered 
w the ratio of the Court of Appeal per 
= L. Smith, Rigby, and Collins, L.JJ. 
Lower Rhine and Wurtemburg Insurance 
“Ssociation v. Sedgwick (8 Asp. Mar. Law 
as. 466; 80 L. T. Rep. 6; (1899) 1 Q. B. 
10). There the reinsurance policy was ex- 
pressed to be subject to the original policy 
nr policies and to pay as might be paid thereon. 
€ reinsured had underwritten two time 
P teies on the ship, and those were in force 
en the reinsurance was effected. Subse- 
quently, during the currency of the reinsurance 
Policy those two policies came to an end and the 
ensured underwrote a fresh time policy of the 
Bie subject-matter differing as to the valua- 
ton of the ship and in other respects from the 
T ° original policies. It was held by the Court 
rein peal that the policies referred to in the 
an ‘Surance policy were the policies then in 
di 'stence and that the liability of the reinsurer 
Xd not extend to losses which might be incurred 
Y the assured under a policy not containing 
a e same terms, conditions and clauses as the 
Tiginal policies. 
Ge Clear light is thrown upon the opinion of the 
eee of Appeal by the dictum of Rigby, L.J. 
sayoreed only in 4 Com. Cas., at p. 19, where he 
to th It is one thing for the plaintiffs to trust 
Fy le policies which the defendants had made 
, “Nother to trust to those which he might 
ake in the future.” 
by te Lower Rhine case (sup.) was considered 
dh 1e Court of Appeal in Reliance Marine Insur- 
gs ompany v. Duder (12 Asp. Mar. Law Cas. 
265) o; 106 L. T. Rep. 986; (1918) 1 K. B. 
2» but nothing was said to weaken the Lower 
Ne Case ( sup.). Nor is the effect of the Lower 
ie case (sup.) modified by the judgment of 
Con, » J. in The Scottish National Insurance 
1g. a"y Limited v. Poole (29 Times L. Rep. 
Ene 18 Com. Cas. 9) or of Bailhache, J. in 
30 5 aha and Co. v. Andrew Weir and Co. 
„ mes L. Rep. 518). 
cine i would seem to be no difference in prin- 
follo, etween a cancellation of the original policy 
iff Wed by a substitution of a fresh policy on 
Pag terms and conditions as distinguished 
pole a substantial variation of the original 
a icy by an alteration in its clauses, values, or 
Tranties. It appears to me that there is no 


halfway house between a right to alter the head 
policy without consent and an absence of right 
to do so. Either it can be altered or not. If 
it can be altered, then what limit is to be 
placed on the right of alteration? The only 
sound rule seems to be that the head policy 
cannot be altered save with the consent of 
the reinsurer. 

It is not without interest to refer to a branch 
of the law, which, although different in some 
ways, yet presents many features in common 
with insurance. I refer to suretyship. It is well 
settled that if a creditor, without the consent 
of the surety, varies the terms of his bargain 
with the debtor the surety is primd facie 
discharged ; (see Leake on Contracts, 6th 
edit., pp. 599-601). As pointed out by Leake 
at p. 600: ‘The Court will not entertain the 
question of the materiality of the variation in 
the contract guaranteed, and unless it is self- 
evident that it is not material or prejudicial to 
the surety he is left to be the sole judge whether 
he will consent to remain liable.” This passage 
is amply supported by the well-known judgment 
of Cotton, L.J. in Holme v. Brunskill (38 L. T. 
Rep. 838; 3 Q. B. Div. 495). It seems to me 
that a rule at least rigorous should apply to 
matters of insurance. If a head policy could be 
altered without the consent of the reinsurer 
the latter would be thrown into a position of 
danger, difficulty and doubt. The English law 
has ever been severe towards the unauthorised 
alteration of a document, and the austerity of 
its attitude will be apparent on referring to the 
particular branch of law dealt with in Leake on 
Contracts, 6th edit., pp 603, ef seq., and Arnould, 
s. 40. 

For these reasons I must hold that the 
defendants were relieved from liability to the 
plaintiffs. It thus becomes unnecessary to give 
a developed decision on the further defence, 
namely, that, whether liable or not, the defen- 
dants have already paid all that they could be 
called upon to pay. Upon this point, Mr. 
MacKinnon, counsel for the defendants, relied, 
inter alia, on: sect. 81 of the Act, and the 
principle involved in British Dominions General 
Insurance Company Limited v. Duder (sup.), 
where the Court of Appeal held that a contract 
of reinsurance was a contract of indemnity only, 
and that the defendants, the reinsurers, had 
refused to agree to the compromise. Mr. Dunlop, 
counsel for the plaintiffs, on the other hand 
referred, inter alia, to Re Eddystone Marine 
Insurance Company (7 Asp. Mar. Law Cas. 167; 
66 L. T. Rep. 70; (1892) 2 Ch. 423) ; Marten’s 
case (sup.); British Union and National In- 
surance Company Limited v. Rawson (115 L.T. 
Rep. 331 ; (1916) 2 Ch. 476); and Nelson v. 
Empress Assurance Corporation Limited (10 
Asp. Mar. Law Cas. 68; 98 L. T. Rep. 62; 
(1905) 2 K. B. 281). He also mentioned Street 
v. Royal Exchange Association (12 Asp. Mar. 
Law Cas. 356. 496; 111 L. T. Rep. 235). 

I do not, in view of my ruling on the first 
point, pause to analyse the arguments or the 
decisions cited. I will merely say that, in my 
opinion, the defendants are right in their second 
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contention also. I must therefore give judgment 
for the defendants. 


Judgment for the defendants. 


Solicitors for the plaintiffs, W. A. Crump and 
and Son. 

Solicitors for the defendants, Parker, Garrett, 
and Co. 


July 11 and 12, 1922. 
(Before Lus anD Barwuacue, JJ.) 


Ford (H.) AND Co. LIMITED v. COMPAGNIE 
Furness (FRANCE) AND OTHERS. (a) 


Charter-party— Arbitration clause—Claim for 
damage to cargo—Dispute—Limitation of time 
for appointment of claimants’ arbitrator— 
Terms of arbitration clause not complied with 
by claimants—Unseaworthiness of ship causing 
loss—Claim founded on unseaworthiness of ship 
—Effect of unseaworthiness on the contract 


—Abpplication of arbitration clause—Juris- | 


diction of arbitrator—Award set aside. 


The claimants were the charterers of the steamship 
A. under a charter-party which contained an 
arbitration clause which provided that: “* All 
disputes from time to time arising out of this 
contract shall, unless the parties agree forthwith 
on a single arbitrator, be referred to the final 
arbitrament of two arbitrators carrying on busi- 
ness in London who shall be members of the 
Baltic and engaged in the shipping and (or) grain 
trades, one to be appointed by each of the parties, 
with power to such arbitrators to appoint an 
umpire. Any claim must be made in writing 
and claimants’ arbitrator appointed within 
three months of final discharge, and, where this 
provision is not complied with, the claim shall 
be deemed to be waived and absolutely barred.” 
The charterers claimed damages for loss of 
cargo, but they did not appoint their arbitrator 
within the three months limited in the arbitra- 
tion clause. The dispute went to arbitration 
and, notwithstanding a protest by the ship- 
owners, who refused to attend, the arbitration 
took place in their absence. The arbitrator held 
that damage to the cargo was caused by the 
unseaworthiness of the ship and made un award 
in favour of the charterers. 

Held, by the Divisional Court, that the charterers 
having failed to appoint their arbitrator within 
the tume limited in the arbitration clause, the 
arbitrator had no jurisdiction to make the 
award. The loss of cargo having been suffered 
by reason of the unseaworthiness of the ship, the 
charterers were entitled to go to arbitration, but 
only on the terms of the arbitration clause, and 
as the charterers had failed to comply with the 
terms of that clause, the award must be set aside. 

Atlantic Shipping and Trading Company v. 
Louis Dreyfus and Co. (15 Asp. Mar. Law 
Cas. 566 ; 127 L. T. Rep. 411 ; (1922) 2 A. C. 
250) considered and distinguished. 

Observations by Bailhache, J. on the effect upon 
a special contract of unseaworthiness. 


(a) Reported by T. W. Moraan, Esq., Barrister-at-Law. 


Morton to set aside an award. 

The claimants, the charterers of the steamship 
Asiatic, claimed from the owners damages for 
loss of cargo. The respondents were the agents 
of the owners of the steamship, and were treated 
by the court, for the sake of clearness, as the 
owners. The ground of the claim was that the 
loss of the cargo was due to the alleged unsea- 
worthiness of the steamship. 

The steamship Asiatic was chartered under a 
charter-party, dated the 18th Oct. 1920, which 
contained an arbitration clause (clause 39), 
which provided as follows : “ Alt disputes from 
time to time arising out of this contract shall, 
unless the parties agree forthwith on a single 
arbitrator, be referred to the final arbitrament 
of two arbitrators carrying on business in 
London who shall be members of the Baltic and 
engaged in the shipping and (or) grain trades, 
one to be appointed by each of the parties, with 
power to such arbitrators to appoint an umpire. 
Any claim must be made in writing and claim- 
ants’ arbitrator appointed within three months 
of final discharge, and, where this provision is 
not complied with, the claim shall be deemed 
to be waived and absolutely barred.” 

Loss of cargo having been suffered, the 
charterers claimed damages, but they did not 
appoint their arbitrator within three months of 
the date of the final discharge of the ship as 
provided by clause 39 of the charter-party. The 
matter was referred to arbitration; and, 
although the shipowners formally protested, 
the arbitration took place in the shipowners’ 
absence. The arbitrator found that the steam- 
ship Asiatic was unseaworthy at the commence- 
ment of the voyage, and that the loss which had 
been suffered was due to that unseaworthiness. 
He accordingiy made an award of 517l. odd in 
favour of the charterers in respect of the 
damage. 

The respondents, the shipowners’ agents, 
then moved, on behalf of the shipowners, to set 
aside the award on the ground that the arbi- 
trator had no jurisdiction to make it, having 
regard to the fact that the claimants’ arbitrator 
had not been appointed within the time limited 
by clause 39 of the charter-party, and that there- 
fore under that clause the claim must be deemed 
to have been waived and absolutely barred. 


C. R. Dunlop, K.C. and H. Stranger for the 
shipowners. 


W. A. Jowitt, K.C. and W. Van Breda for the 
charterers. 


Luss, J. referred to the facts and clause 39 
of the charter-party and said : The first question 
argued before us was whether the award is bad 
on the ground that the arbitrator had no juris- 
diction to make it. It has been contended 
before us that the decision of the House of Lords 
in Atlantic Shipping and Trading Company vV- 
Louis Dreyfus and Co. (15 Asp. Mar. Law 
Cas. 566; 127 L. T. Rep. 411; (1922) 2 
A. C. 250) is conclusive upon this matter, 
and that we ought to say, having regard 
to that decision, that clause 39 does not apply, 
and that the arbitrator had jurisdiction to deal 
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with the matter. I am of opinion that that 
decision has no bearing upon the question which 
we have to decide. I propose to deal with the 
Matter at first without reference to authority, 
and to consider whether upon the facts and 
having regard to the terms of the submission 
to arbitration, the arbitrator had Jurisdiction to 
make the award. Now, treating the question 
as One not covered by authority, it seems to me 
to be reasonably clear that clause 39 does apply 
to the claim which arose in this ease, and that 
the arbitrator had no jurisdiction, inasmuch as 
he terms of the clause were not complied with. 

€ claim was for damage to cargo, and must be 
treated as a dispute arising out of the contract. 
tit was not, then clearly the arbitration clause 
Would not apply, and the arbitrator would have 
no jurisdiction. 

The matter stands thus : The clause deals with 
any claim ; it does not matter on what founded, 
nor what its nature may be. Any claim that is 
a subject of the arbitration must be made in 
writing, and the claimants must appoint an 
arbitrator within three months of the final dis- 
Charge of the ship. If that provision is not 
complied with the claim “ shall be deemed to be 
Waived and absolutely barred.” The claimants 
In this case did not appoint an arbitrator until 
after the specified time. If that is so it seems 
to me that, unless some authority binds us to 
Say otherwise, the appointment of the arbitrator 
Was a mere nullity. Once the time had elapsed 
the claimants had no power to appoint the 
ärbitrator, and the award cannot stand. Now, 
the arbitrator here finds that the vessel was 
unseaworthy at the beginning of the voyage ; 
and it is said that, as the foundation of the 
Claim was the unseaworthiness of the ship, it 

lows that clause 39, or the limit of time in the 
clause, does not apply, and that the appoint- 
ment of the arbitrator was a good appointment. 

hat contention is founded on Atlantic Shipping 
amd Trading Company v. Louis Dreyfus and 

0. (sup.), where the arbitration clause was 
Stnilar to the one in the present case. There 
were no arbitration proceedings in that case, 
mt an action was brought for damages for loss 
of cargo caused by the unseaworthiness of the 
Ship at the beginning of the voyage, and the 
question was whether the arbitration clause 
Prevented the plaintiffs from bringing their 
action, 

There was no question there with regard to the 
Ppointment of an arbitrator, nor with tegard 
© the jurisdiction of an arbitrator. But, as a 
poe of fact, the action was commenced after 

\e expiry of the time limited in the arbitration 
clhuse, and the House of Lords held that the 
slg was maintainable. The action was tried 
wa Ore Rowlatt, J., who held that it was not 
arin inable on the ground, first, that the 
“ itration clause was not affected by the fact 

‘At the claim was for damages for breach of 

e implied condition with regard to seaworthi- 

Ss, the arbitration clause being matter of 
Procedure only ; secondly, that arbitration 
Proceedings were a condition precedent to any 

"tion ; and, thirdly, that the time limited by the 


a 


arbitration clause had expired before the issue 
of the writ. 

The Court of Appeal reversed that ‘decision 
on a ground—namely, public policy—not 
material to the present matter. The House of 
Lords disagreed with the view of the Court of 
Appeal with regard to the ground of public 
policy, but agreed that the judgment of Row- 
latt, J. was wrong on another ground. The 
ground was this—that the action being founded 
upon the unseaworthiness of the ship—that is, 
upon an implied condition of seaworthiness, 
and not upon a clause in the contract itself— 
it was maintainable, because that part of clause 
89 which dealt with the limit of time did not 
apply. The point of the decision was that the 
action was founded upon an implied condition, 
and not upon the terms of the contract itself. 

As I understand the opinions expressed by 
Lord Dunedin and Lord Sumner, there was 
nothing in what was said that gives any coun- 
tenance to the contention in the present case 
that the power of appointing an arbitrator still 
existed after the time had elapsed—that is to 
say, that clause 39 does not apply. The House 
of Lords were not dealing with that matter at all; 
and, so far from being adverse to the view which 
I have expressed, it seems to me that Lord 
Dunedin supports it, because he says (15 Asp. 
Mar. Law Cas., at p. 568; 127 L. T. Rep. 
411; (1922) 2 A. C., at p. 257): “The test 
seems to me to be whether the particular clause 
interferes with the liability which unseaworthi- 
ness creates. It is just here that I think 
Rowlatt, J. did not sufficiently distinguish 
between the two parts of the clause. So far as 
it dealt with the procedure I agree with him, 
and if this clause had been a mere reference to 
arbitration and had stopped there I do not 
think it would have been hit. But it goes on 
and, under certain conditions, destroys liability. 
If Tattersall v. National Shipping Company 
Limited (5 Asp. Mar. Law Cas. 206; 50 L. T. 
Rep. 299 ; 12 Q. B. Div. 297) is right that you 
cannot in such cases appeal to a limitation of 
liability, surely it is @ fortiori to say that you 
cannot appeal to its destruction.” 

Lord Dunedin agreed with Rowlatt, J.’s 
view, so far as procedure was concerned, and 
therefore was of opinion that in dealing with the 
matter of procedure the arbitration clause did 
apply. This provision dealing with the appoint- 
ment of an arbitrator is a matter of procedure, 
and applies in this case. ‘Therefore, as the 
jurisdiction of the arbitrator was only that given 
him by the consent of the parties, and as the 
parties agreed that the arbitrator, if appointed 
at all, should be appointed within a certain time, 
it seems to me to follow that as that time elapsed 
neither party had power to appoint an arbi- 
trator unless the other party consented. There- 
fore the arbitrator had no power to make the 
award. 

I express no opinion on the point whether the 
applicants contracted as principals or agents. 
In the result the applicants, the Compagnie 
Furness (France), succeed, and this award must 
be set aside. 
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BaiLyuacHeE, J.—This is a case in which the 
owners of a cargo carried by the Asiatic have 
succeeded in getting an award that a certain 
sum is due to them in respect of damage suffered 
by: the cargo on the ground of the steamer’s 
unseaworthiness. The agents for the ship- 
owners, whom I will treat as the owners for the 
sake of clearness, say that the arbitrator had no 
jurisdiction to make the award, because he was 
not appointed within the time limited by 
clause 389. Leaving aside the questions of 
seaworthiness and of legal authority, there is in 
the clause in question a plain submission to 
arbitration whose terms must be exactly com- 
plied with ; and, apart from authority, it is clear 
that the arbitrator had no power to deal with the 
matter, for the terms of the submission were not 
complied with. 

It is said that the decision of the House 
of Lords in Atlantic Shipping and Trading 
Company v. Louis Dreyfus and Co. (sup.) shows 
that in the case of unseaworthiness the cargo 
owner can proceed to arbitration, although the 
terms of the submission under which the arbi- 
trator has to be appointed within a limit of 
time have not been complied with, and it is on 
that subject that I wish to say a few words. 

It is, I think, a good working rule to assume 
that, when a ship is unseaworthy and the unsea- 
worthiness is the cause of damage to the cargo, 
then, gud that particular damage, the ship- 
owners’ position is analogous to that of a 
common carrier of goods without any special 
contract, and that the conditions of the contract 
are gone, subject to this—that it is generally 
considered that, although this is the position, 
the freight which is stipulated for by the charter- 
party is payable, and that payment is not on a 
quantum meruit. While I say that he is in a 
position analogous to that of a common carrier 
without conditions, it is obvious that, so far as 
he himself is concerned, he is not in a position to 
resist the conditions inserted in the contract 
which imposes obligations on him, because, if 
he were, he would be in a position to take 
advantage of his own wrong. In illustration of 
this it had been held in two cases before the 
Atlantic Shipping Company case (sup.) that 
when a ship is unseaworthy the whole of the 
special contract goes, for the reason that the 
assumption on which the special contract is 
based has not eventuated. That assumption is 
that the shipowner provides a seaworthy ship 
and the charterer says, * If you provide me with 
a seaworthy ship I will enter into this special 
contract with you ” ; and if a seaworthy ship 
is not provided the foundation of the special 
contract goes, and therefore the superstructure, 
the special contract. goes also. 

In the first of those cases, Tattersall v. 
National Steamship Company (sup.), it was 
held that where a charter-party contained a 
limitation with regard to the amount of liability, 
and the damage was caused through unsea- 
worthiness, that limitation could not avail the 
shipowner ; and in the second case, Bank of 
Australasia v. Clan Line Steamers (13 Asp. ! 
Mar. Law Cas. 99; 113 L. T. Rep. 261; | 


(1916) 1 K. B. 39), a case for which I was 
originally responsible, it was further held that 
where there was in a charter-party a time limit 
for sending in claims, then that time limit could 
not avail the shipowner any more than could 
the limitation of liability. 

Then came the case of Atlantic Shipping and 
Trading Company v. Louis Dreyfus and Co. 
(sup.). The case arose in this way. The 
action was for damage to cargo caused by the 
vessel’s unseaworthiness ; the shipowners replied 
that the charterers could not sue them because 
of this arbitration clause. They said that the 
charterers must first go to arbitration, and that 
for that purpose there was a time limit within 
which they must send in their claim and appoint 
their arbitrator. In that case the claim had 
been sent in time ; but the appointment of the 
arbitrator was too late, and the shipowners 
contended that the effect of this was to bar the 
action, for although the arbitration clause only 
related to arbitration, yet the time limit must 
be applied to the action as it would be to an 
arbitration. That point was considered by 
Rowlatt, J. and he held that it was a good one. 
He also held that the clause itself was a bar to 
the action on the ground that it related to pro- 
cedure and did not come within the principles 
laid down in the cases I have referred to dealing 
with the limitation of liability and the limitation 
oftime. The case eventually went to the House 
of Lords, who, having disagreed with the ground 
of the decision of the Court of Appeal who 
decided the case on quite a different ground, pro- 
ceeded to deal with the decision of Rowlatt, J. 
They reversed that decision on the ground that, 
following upon the two earlier cases, the arbi- 
tration clause must be taken as a whole, and, 
taking it as a whole, it amounted to a limitation 
of time within which these claims could be 
debated, the limitation of time within which to 
appoint an arbitrator being treated as standing 
on the same footing as the limitation of the time 
within which to send in claims ; and they said 
that neither of these limitations availed the 
shipowner, and that the action would lie. 

It must be borne in mind that Atlantic 
Shipping and Trading Company v. Louis Dreyfus 
and Co. (sup.) was the converse of the present 
case. In the present case the shipowners are 
saying, ‘‘ We are not bound to go to arbitration 
because the terms of the submission imposing 
obligations on the cargo owners were not com- 
plied with by them,” while in the Atlantic 
Shipping Company case (sup.) it was the ship- 
owners who were setting up the condition as a 
bar to the action. So far, thercfore, there is 
nothing in that case which touches the point in 
this case. But it is said that in the course of 
the judgment of Lord Dunedin there is a pass- 
age in which he says (15 Asp. Mar. Law Cas., 
at p. 568; 127 L. T. Rep. 411; (1922) 2 
A. C., at p. 257): “If this clause (clause 39) 
had been a mere reference to arbitration and 
had stopped there, I do not think it would 
have been hit” ; and that passage shows that, 
taking the clause as an arbitration clause pure 
and simple, not being limited in point of time at 
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all, it is a matter of pure procedure, and that a 
clause so worded would still apply, although the 
Ship was unseaworthy. All I want to say about 
that is that, speaking for myself and with the 
8teatest possible respect to Lord Dunedin, I 
doubt whether that proposition is correct. My 
Own view is that, so far as shipowners are con- 
cerned, in a case of unseaworthiness like the 
Present case, all the stipulations in the charter- 
Party are gone, and that their position is 
analogous to that of a common carrier without 
°onditions, as I have indicated. But, assuming 
that I am wrong about that, as I may well be, 
and that the passage from Lord Dunedin’s 
Judgment is right, it does not help the ship- 
Owners here for the reason, as Lord Dunedin 
Points out, that clause 39 is not a simple sub- 
Mission to arbitration; and the effect of his 
Judgment is that this clause, taken as a whole, 
and not splitting it into two parts—namely, 
a submission to arbitration and a limitation 
A time—is a clause that operates to limit the 
ime in which claims can be dealt with, and can- 
not avail the shipowner in a case where the basis 
or the claim is unseaworthiness. In the present 
case it is the cargo owners who went to arbitra- 
ton ìn virtue of the provisions of the clause, as, 
think, they would have been entitled to do, 
i t only upon the terms of complying with all 
‚S Provisions, including the time limit. As 
ey did not do so I think that the arbitrator 
“ no jurisdiction to make the award. 
-e do not propose to say anything about the 
=: ae point, which is one of difficulty. I should 
~ y like to say that I was impressed by the 
gency of the argument of the junior counsel 
oe _ the cargo owners, and the clearness with 
‘ich his points were put. The award will be 


Set asid 
sia Award set aside. 


Solicitors for the claimants, Downing, Middle- 
n, and Lewis. 


: Solicitors for the respondents, Richards and 
er. 


Friday, July 21, 1922. 
(Before BAILHACHE, J.) 


S 
COTTISH METROPOLITAN ASSURANCE COMPANY 
v. P. SAMUEL AND Co. (a) 


Insurance (Marine)—Loss—Claim by assured— 
bi Cyment by underwriter under mistake— 
Mistake of fact—Payment to brokers of assured 
—Brokers’ lien against assured for premiums 
“Npatd—No account stated between brokers and 
assured—-Underwriter’s right te repayment 
from. brokers. 


A Policy of marine insurance dated the 28th Jan. 
1920, for 20,0001. was issued on the hull and 
machinery of a steamship owned by the ‘Talbot 
Steamship Company. The policy was sub- 
Scribed by the plaintiffs for 16001. The 
fefendunts were insurance brokers who had 
Acted on behalf of the steamship company in 


" Renorted by T. W. Morcax, Esq., Barrister-at-Law. 
Vou. XVI., N. S. 


effecting the policy. On the 15th April the 
plaintiffs paid to the defendants as brokers for 
the steamship company a sum of 496l. as an 
interim payment in respect of a particular 
average loss alleged to have been sustained by 
the steamship. The plaintiffs subsequently 
ascertained that other underwriters who had 
subscribed the policy had refused payment on 
the ground that the policy was void. They 
thereupon alleged that they had paid the money 
under a mistake of fact and claimed its return 
as money had and received to their use. They 
alleged that they had paid it under the mistaken 
belief that the policy was in force and could not 
be avoided, and that the vessel had been damaged 
by a peril insured against. The defendants 
claimed that as brokers they had a lien on the 
money as against the steamship company, who 
owed them a larger sum for premiums, and the 
defendants said that they had appropriated the 
496l. as a set-off against the sum due to them 
from the company in respect of such premiums. 
No account had been stated between them. 
By consent, an issue was ordered to be tried 4” to 
whether the plaintiffs were entitled to recover, 
on the assumption that they had paid the 
money under a mistake of fact. 

Held, that if the money was paid under a mistake 
of fact, it never was the money of the assured, 
and, therefore, the defendants could not assert 
a lien on it, and the plaintiffs were entitled to 
have it repaid to them. 


Buller v. Harrison (2 Cowp. 565), considered 
and applied. 


Issue raised by the pleadings tried by Bail- 
hache, J. in the Commercial Court. 

The plaintiffs claimed the return of 4961., 
which had been paid by them in respect of a 
loss under a policy of marine insurance. They 
claimed the return of the money on the ground 
that it was money had and received to their use 
as being money paid under a mistake of fact. 

The defendants were insurance brokers, and 
they had acted on behalf of the Talbot Steam- 
ship Company in effecting a policy of marine 
insurance on the hull and machinery of the 
steamship Dorothy Talbot, owned by the Talbot 
Steamship Company. The policy was issued 
on the 28th Jan. 1920, and was for a sum of 
20,0007., of which the plaintiffs’ proportion was 
1,6007. The policy was to run from December 
1919 to December 1920. 

During the currency of the policy, it was 
alieged that a loss had taken place under the 
policy, and on the 15th April 1920 the plaintiffs 
paid to the defendants as brokers for the 
Talbot Steamship Company, as an interim 
payment in respect of a particular average loss 
which was said to have been suffered by the 
Dorothy Talbot by a peril insured against by the 
policy. 

The plaintiffs subsequently ascertained that 
the other underwriters who had subscribed the 
policy had refused to make any payment under 
the policy on the ground that the alleged loss 
was not a loss insured against and that the 
policy was void. The plaintiffs thercupon 
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claimed a return of the sum of 4961., alleging 
that the payment of 496/. was made to the 
defendants without prejudice, and that it was 
made under a mistaken belief that the steam- 
ship Dorothy Talbot had been damaged by 
a peril insured against. 

The defendants denied that the payment had 
been made to them without prejudice, and they 
claimed that as brokers they had a lien against 
the Talbot Steamship Company, who owed them 
a larger sum for premiums, and they had 
appropriated the sum of 496l. in part payment 
of or as a set-off against the sum due to them 
from the Talbot Steamship Company in respect 
of the premiums. There had been no settled 
account between the parties. 

An order was made for the trial of the issue 
whether the plaintiffs were entitled to recover 
the money, on the assumption that the money 
had been paid to the defendants by a mistake 
of fact. 


S. L. Porter for the plaintiffs. 
Wallington for the defendants. 


The following authorities were referred to: 


Buller v. Harrison, 2 Cowp. 565 ; 

Holland v. Russell, 8 L. T. Rep. 468 ; 
4B.&8.14; 

Newall v. Tomlinson, 25 L. T. Rep. 382; 
L. Rep. 6 C. P. 405 ; 

Continental Caoutchouc and Gutta Percha 
Company v. Kleinwort, Sons, and Cu., 
90 L., T. Rep. 474; 9 Com. Cas. 240. 


BAILHACHE, J.—This is an interesting case, 
because Mr. Wallington, counsel for the defen- 
dants, has raised a new point, which, if it is 
a good one, has been unaccountably overlooked 
in a long series of cases going as far back as 
Buller v. Harrison (2 Cowp. 565). The facts 
are very short and simple, and are not in 
dispute, except as to one minor point which is 
not material. 

The defendants had paid a considerable sum 
of money amounting to 2,000/. to underwriters 
in respect of premiums on policies of insurance 
effected on the Dorothy Talbot for the Talbot 
Shipping Company. Some mishap occurred to 
the steamer, and the average adjusters wrote 
a letter recommending the underwriters to 
pay 31 per cent. of the total sum insured. 
Some of the underwriters paid the loss, includ- 
ing the plaintiffs, who paid 4961. to the defen- 
dants who, as the brokers effecting the insurance, 
collected the moneys payable under the policy 
in respect of the loss. Some of the underwriters, 
including the Commercial Union Insurance 
Company, however, refused to pay. This fact 
became known to the plaintiffs within a fort- 
night after they had paid the claim, viz., on the 
29th April. The plaintiffs’ representative met 
the defendants’ representative on the following 
day and they had an interview with the repre- 
sentative of the Commercial Union Company, 
who refused to say why he would not pay, 
except that charges had been made against the 
owners of the ship. 


The plaintiffs thereupon gave notice to the 
defendants to repay to them the 4961. The 
defendants, however, consistently refused to 
repay the money. They justified that course 
for two reasons. In the first place they said 
that the Talbot Steamship Company owed them 
a considerable sum of money for premiums ; 
and that they had put the money which they 
had received from the plaintiffs to the credit 
of the Talbot Steamship Company and they 
claimed to retain the money as a set-off against 
the overdue and unpaid premiums. There had, 
however, been no settled account between the 
parties. 

Ever since the time of Lord Mansfield, in 
Buller v. Harrison (sup.), it has been held that 
the mere passing of money to the credit of an 
account when there is no settled account is not 
such a payment by an agent as will excuse him 
from repaying money which his principal 15 
not entitled to retain. It would be a different 
matter if an agent had paid money over to his 
principal without knowing that the principal 
was not entitled to it. In sucha case, the agent 
would be a mere conduit pipe, and if the money 
had been wrongly paid to the agent the person 
who had paid it would have to look to the 
principal after the settlement of accounts 
between the agent and the principal. 

All this is now old law, certainly 150 years 
old. But Mr. Wallington, for the defendants, 
has raised another point. He says that the 
defendants have a lien upon the money, ani 
that their position has been altered to thelr 
detriment because by giving credit to the 
Talbot Steamship Company to the extent of the 
amount received from the plaintiffs they had 
given up their lien; and further, that the 
defendants gave time to the Talbot Steamship 
Company for the payment of the premiums 
which the company owed to them, and there- 
fore the defendants could not, in the circum- 
stances, be asked to repay the money. 

Now it seems to me that this is a point which 
might have-been taken in many cases from 1777 
down to the present time, but it is now 1922; 
and nc one has hitherto taken the point. That 
does not, however, necessarily prevent the 
point from being a good one, but naturally it 
makes one look at the point more closely. It 
is true that a broker has a lien for unpaid 
premiums upon moneys of the assured coming 
into his hands. But it must be the money ° 
the assured and not the money of other people: 
and money paid under a mistake of fact, 10 
my opinion, is not the money of the assured, 
and therefore no lien could attach to it. ‘That 
seems to be the simple answer to the point, and 
it is probably the reason why no one has evef 
taken the point before. 

With regard to the suggestion that the 
defendants have altered their position for thé 
worse I cannot see any evidence of that having 
taken place. Mr. Wheeler, the manager of the 
defendant company, said in evidence that be 
might have issued a writ against the Talbot 
Steamship Company if he had not received thls 
money from. the plaintiffs, but I see no reaso” 


ae ASPINALL’S MARITIME LAW CASES. 107 
K.B. Dıv.] OWNER v. C. J. KING AND Sons LIMITED. [K.B. Div. l 


to think that it was his intention to issue a writ, 
and it is certain that if he had issued a writ 
it would not have produced results which would 

ve made it worth his while to have done so. 
` he mere fact that time was given to the Talbot 
Steamship Company is not sufficient. That is 
a point which might have been raised in very 
many cases during the last 150 years, and if the 
Point is a good one it is curious that it should not 
lave been raised during that period, or if it had 
Men raised that no mention should have been 
Made of it. 

Lord Mansfield in Buller v. Harrison (sup.), 
Said this (2 Cowp. at p. 568): “ In this case, 
here was no new credit, no acceptance of new 

IS, no fresh goods bought or money advanced. 
n short, no alteration in the situation which the 
defendant and his principals stood in towards 
each other on the 20th April.” Lord Mans- 

id appears to have thought that in order that 
an agent might be able to say that he had 
altered his position for the worse there must be 
à new credit given or something of that sort. 
= is impossible to say that the mere giving 

time—even if time was given in the present 
®ase—is the giving of a new credit or the 
*¢ceptance of new bills, or anything of that kind. 
a My opinion this case is covered by authority 
Rahs a long series of years, and the new point 
fa has been raised by counsel’s ingenuity 
F There will therefore be a declaration that, if 
en sum claimed was paid under the alleged 
: ‘stake of fact, the plaintiffs are entitled to 
“cover the amount so paid. 

Judgment accordingly. 

Solicitors for the plaintiffs, Parker, Garrett, 
and Co. 

¿Solicitors for the defendants, W. and W. 
locken, 


Tuesday, Oci. 17, 1922. 

Lord Hewart, C.J., Avory and 

SANKEY, JJ.) 

pOvNER v. C. J. KING AND Sons LIMITED. (a) 
aclories—Ship— Unloading—Fencing of hatch- 
ways—Exrtent of obligation—Factory and 
Workshop Act 1901 (1 Edw. 7, c. 22), ss. 79, 
104— Regulations for Docks 1904, reg. 19. 


The respondents, who were stevedores, were em- 
Ployed to unload the cargo from a ship in dock, 
and, while unloading the grain from No. 2 hold 
was Proceeding, the hatch covers were left off 

9. 3 hold, and the hatchway was left unpro- 
fected. No. 8 hold contained bunker coals and 
not cargo, and the unloading of the cargo did not 
volve the respondents’ using No. 3 hold or its 
“aichway, The respondents were summoned 
pi failing to fence or cover the No. 3 bunker 
taichway, as required by reg. 19 of the Regula- 


tions for Docks 1904, made under sects. 79 and 


(Before 


hold exceeding Tft. Gin. in depth measured from 
the top of the coamings to the bottom of the hold, 
is not in use and the coamings are less than 
2ft. Gin. in height, it shall either be fenced to a 
height of 3ft. or be securely covered.’ No. 3 
hold and haichway were under the control of the 
owners, master, and crew, and not of the respon- 
denis, and while the unloading was proceeding 
at No. 2 hold the crew were removing bunker 
coal from No. 3 hold. The justices found that 
the hatch covers of No. 3 hold were removed by 
the crew, and, on the ground that the regulations 
made each employer responsible only for the 
protection of the hatchways where he had been 
employed to carry out work, they dismissed the 
summons. 


Held, that the words of reg. 19, read in connection 
with the other regulations, only referred to a case 
where there was more than one hatchway within 
the sphere of the activity of the person carrying 
out the work or of his employees, and therefore 
the justices were right. 


Case stated by justices for the city of Bristol. 


1. An information was preferred by Joseph 
Owner (the appellant) against C. J. King and 
Sons Limited (the respondents) under the 
Factory and Workshop Acts 1901 to 1911, for 
that they on Friday, the 17th Feb. 1922, were 
the persons carrying on by workmen employed 
by them the process of discharging the steamship 
Gracia, being a factory within the meaning of 
the said Acts, at West Side, Old Dock, Avon- 
mouth, in the city of Bristol, and that on the 
said date the said ship was not maintained in 
conformity with the said Acts, and with 
reg. 19 of the Regulations for Docks dated 
the 24th Oct. 1904, made by the Secretary of 
State in pursuance of powers conferred on him 
by the Factory and Workshop Act 1901, and 
that the respondents did fail to fence or securely 
cover, as required by the said Acts and reg. 19, 
the No. 3 bunker hatchway on the *tween decks 
of the said ship, such hatchway not being in use 
at the time and the coamings on it being less 
than 2ft. Gin. in height, and the depth of the 
hold of the said hatchway exceeding 7ft. 6in. 
measured from the top cf the coamings to the 
bottom of the hold, and there being more than 
one hatchway in the said ship. 


2. The following facts were 
admitted : 

(1) The appellant was one of H.M. Inspectors 
of Factories and Workshops ; the respondents 
were a company carrying on the business of 
stevedores. 

(2) On or about the 14th Feb. 1922 the 
steamship Gracia, owned by the Donaldson 
Line Limited, arrived at West Side, Old Dock, 
Avonmouth, for the purpose of discharging and 
unloading her cargo. The respondents were 
employed as stevedores by the owners of the 
steamship, and on Friday the 17th Feb. 1922 
the process of unloading and discharging the 
cargo was being carried out. In addition to 
other workmen employed by them for the pur- 
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of the Bristol Corporation to discharge and 
unload the grain in No. 2 hold. 

(3) The respondents also employed on the 
ship a foreman named Winter. On the day in 
question the unloading of grain was being 
carried out at No. 2 hold by such workmen 
employed by the Docks Committee under their 
supervision. At a distance of some 21ft. from 
No. 2 hoid was a hold known as No. 3 hold, 
which contained bunker coals and did not con- 
tain any cargo, nor did the unloading or dis- 
charging of the steamship necessitate or in- 
volve the use of the said hold or hatchway by 
the respondents or their agents, nor did their 
employment extend to the said hold or hatch- 
way. No. 3 hold was under the control of the 
owners, masters and crew of the ship, and not of 
the respondents or their agents. The hatch- 
way of the said hold was closed after complaint 
had been made by the inspector and it had come 
to the knowledge of Winter, but it was not 
proved by whom this was done. No. 3 hold 
was approximately 20ft. in depth and its 
coamings were only 6in. in height. 

(4) On the 17th Feb. 1922, whilst the work of 
unloading was proceeding at No. 2 hold, the 
the hatch covers were off No. 3 hold and the 
hatchways were left unprotected. The hatch- 
ways were situate on the ’tween decks, and the 
unprotected hatchway of No. 3 hold was practi- 
cally in the dark, and there was evidence given 
by the appellant, which was uncontradicted by 
the respondents, who called no evidence, that 
the unprotected hatchway constituted a danger 
to men working on the ship. The crew of the 
ship were removing bunker coal from No. 8 
hold to get to the ship’s furnace. A witness 
for the prosecution stated in cross-examination 
that he had heard that the crew had removed 
the hatch covers to obtain ventilation, but there 
was no direct evidence of this. The justices 
found as a fact that the hatch covers were 
removed by the crew. Uncontradicted evi- 
dence was given that it was easy to protect the 
hatchway by a method which would also give 
ventilation. The crew were under the control 
of the owners of the ship and not of the re- 
spondents or their agents. 

8. For the appellant it was contended that on 
the above facts the offence charged had been 
proved, and that under the provisions of the 
said regulations, the respondents were subject 
to the provisions of reg. 19, as being 
employed in the process of unloading. For the 
respondents, it was contended that under the 
provisions of the said regulations the person 
employed by the owner of a ship to unload one 
or more (but not all) of the holds of the ship was 
not responsible for compliance with reg. 19 
as regards the hold or holds to which his 
employment did not extend, that the removal 
of bunker coal from No. 3 hold was a process 
carried on by the owners of the ship, and that 
under the provisions of the regulations they and 
not the respondents were responsible for com- 
pliance with reg. 19 in respect of that hold. 

4. The justices, being of opinion that the 
meaning of the regulations was that each em- 


ployer was responsible only for the protection 
of those hatchways upon which he had been 
employed to carry out works, and that the 
respondents had undertaken no work in relation 
to No. 3 hatchway, dismissed the information. 


The Factory and Workshop Act 1901 : 


Sect. 79. Where the Secretary of State is satisfied 
that any manufacture, machinery, plant, process oF 
description of manual labour, used in factories oT 
workshops, is dangerous or injurious to health or 
dangerous to life or limb, either generally or in the 
case of women, children or any other class of 
persons, he may certify that manufacture, 
machinery, plant, process or description of manual 
labour to be dangerous ; and thereupon the Secre- 
tary uf State may, subject to the provisions of this 
Act, make such regulations as appear to him to be 
reasonably practicable and to meet the necessity 
of the case. 

Sect. 104. (1) The provisions of this Act with 
respect to . . . (iil.) regulations for dangerous 
trades . . . shall have effect as if every dock, 
wharf, quay and warehouse and all machinery oF 
plant used in the process of loading or unloading or 
coaling any ship in any dock, harbour or canal were 
included in the word “ factory,” and the purpose for 
which the machinery or plant is used were a manu- 
facturing process ; and as if the person who by him- 
self, his agents or workmen uses any such machinery 
or plant for the before-mentioned purpose were the 
occupier of the premises ; and for the purpose of the 
enforcement of these provisions the persons having 
the actual use or occupation of a dock, wharf, quay 
or warehouse or of any premises within the same or 
forming part thereof, and the person so using any 
such machinery or plant shall be deemed to be the 
occupier of a factory. (2) For the purposes of this 
section the expression ‘‘ plant ” includes any gang- 
way or ladder used by any person employed to load 
or unload or coal a ship, and the expressions ‘‘ ship ° 
and “ harbour ” have the same meaning as in the 
Merchant Shipping Act, 1894. 

Reg. 19 of the Regulations for Docks, 
dated the 24th Oct. 1904, and made under the 
above Act: 

Where there is more than one hatchway, if the 
hatchway of a hold exceeding seven feet six inches 
in depth measured from the top of the coamings to 
the bottom of the hold is not in use and the coamings 
are less than two feet six inches in height, it shall 
either be fenced to a height of three feet or be 
securely covered. 

H. M. Giveen for the appellant. 

Neilson, K.C. and H. Claughton Scott for the 
respondent. 

Lord Hewart, C.J.—In this case the only 
question which arises is the true interpreta- 
tion of a regulation made by the Secretary of 
State under the provisions of the Factory and 
Workshop Act 1901. I need not read sect. 79 
of that Act or sect. 104, There is no doubt 
that power is given by that statute to make 
regulations for, amongst other things, the load- 
ing or unloading or coaling of any ship in any 
dock or harbour. Regulations were accordingly 
made by the Secretary of State in respect 9 
the processes of loading, unloading or coaling 
any ship in any dock, harbour, or canal, and 
they are part of the Statutory Rules and Orders 
of 1904, and the only question is as to the true 
meaning of reg. 19 in part IV. The scheme © 
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the various duties created to the various persons 
who are required to perform them. In order 
to understand the meaning of any particular 
regulation it is necessary, I think, to read that 
Tegulation side by side with what is said in the 
€arlier part of the regulations as to the person 
Upon whom the obligation of performance is 
taid, Now this particular regulation, relating 
to loading, unloading or coaling a ship belongs 
© part IV. of the regulations which provide 
as regards “ Duties,” that “ it shall be the duty 
°F every person, who by himself, his agents or 
Workmen carries on the processes, and of all 
agents, workmen, and persons employed by him 
In the processes, to comply with part IV. of 
these regulations.” 
ne approaches reg. 19, therefore, with this 
Nowledge, that it is a regulation to be per- 
°rmed by a person employed directly or in- 
'Teclly in the process of loading, unloading or 
Sally a ship in dock or harbour. Now 
oe 19 is as follows: “ Where there is more 
han one hatchway, if the hatchway of a hold 
exceeding seven feet six inches in depth 
Measured from the top of the coamings to the 
inttom of the hold is not in use, and the coam- 
ites are less than two feet six inches in height, 
p Shall either be fenced to a height of three feet 
ees securely covered.” What is meant by the 
oe Toductory words, ‘ Where there is more than 
ats hatchway ?” it is contended on the part 
i the appellant, who is an inspector of factories, 
k3 t those words are quite general in their 
m ning, and that there is no limit to them so 
d T as the ship is concerned. They might be 
wapanded, according to his contention, in this 
ay, that where upon any ship there is more 
i an one hatchway, a stevedore who is employed 
a about certain holds at one end of a large 
Ip would have the statutory duty put upon 
aa of fencing or securely covering hatchways 
wane hundreds of feet away from where he is 
orking. Is that the true construction to be 
a upon the regulation? The justices have 
Ome to the conclusion that it is not. They 
‘ve found in this case the facts, which it 
Aaa necessary for me to dwell upon, and that 
Frai employer is responsible only for the pro- 
ction of those hatchways upon which he has 
T employed to carry out work; in other 
E, those hatchways which have been 
T are being used or are to be used by the 
particular persons employed by him or by his 
aante upon the carrying out of the process. 
a Ow it is said that the mere circumstance that 
int -law or a regulation may upon its literal 
“rpretation lead to ridiculous or grotesque 
Possibilities is not to be fatal to it. It has been 
Po, again and again, as, for example, in 
Diou and another v. Malvern Urhan 
g trict Council (89 L. T. Rep. 555; and in 
ruse v, Johnson (78 L. T. Rep. 647; (1898) 
aye B. 91), that on the one hand justices have 
Via under sect. 16 of the Summary Juris- 
th jon Act 1879 to deal with the matter 
R Sonably, or, again, in the words of Lord 
‘ssell of Killowen, C.J., in the latter case, that 


“benevolently °> interpreted, and credit ought 
to be given to those who have to administer 
them that they will be reasonably adminis- 
tered.” But it is to be noticed that observa- 
tions of that kind are made in cases where the 
meaning of the by-law which is in question is 
beyond doubt, and where the question is not 
what does the by-law mean, but is this by-law, 
meaning what it obviously does mean, ultra 
vires? It is upon that kind of question that 
those observations have been made. The 
question in this case is not that question. It is 
a question as to what is the true construction of 
this regulation, and if the words employed, read 
together with the words in the earlier part of 
the regulation, which are obviously connected 
with them, are capable of a meaning that is 
reasonable and in accordance with common- 
sense, and are also capable of another meaning 
that clearly may lead to an absurd and 
ridiculous requirement, then upon the question of 
interpretation one would take the reasonable 
meaning and not the other. Now although 
I have entertained considerable doubt in the 
course of the argument, and although nothing 
would be further from my wish than to subtract 
in any degree whatever from the protection 
which statutory regulations have given to 
persons employed in manual labour in and about 
ships, I have come to the conclusion that this 
regulation bears the more limited meaning, as the 
justices thought. I think that when one reads 
the earlier part of the regulations which speaks 
of the persons employed in that particular 
process and puts that part of the regulations 
side by side with reg. 19, it is apparent 
that the regulation means, not ‘‘ where upon 
any ship there is more than one hatchway,” but 
“ where the person employed upon the process 
has used or is using or is about to use for the 
purpose of his employment more than one 
hatchway,” then within that limited sphere of 
activity he is to fence or securely to cover those 
hatchways which, being within that sphere, 
are not at the particular moment in use. 

It is, of course, quite clear that that interpre- 
tation greatly cuts down the area of the regula- 
tion in comparison with the other interpreta- 
tion, but that is the view which the justices have 
taken, and for my part I am not prepared to say 
that that view is wrong. The result is that this 
appeal by way of a case stated fails. 

Avory, J.—I agree. The justices in this case 
have found that No. 3 hold was a hold contain- 
ing bunker coal and did not contain any cargo ; 
nor did the unloading or discharging of the 
steamship necessitate or involve the use of the 
said hold or the hatchway thereof by the 
respondents or their agents, nor did their 
employment extend to the said hold. Upon 
that finding of fact they have found that the 
meaning of the regulation is that each employer 
is responsible only for the protection of those 
hatchways upon which he has been employed to 
carry out work, and that in the circumstances 
the respondents, having undertaken no work 
upon, and their employment not extending at all 
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to No. 8 hatchway, were not within the meaning 
of this regulation. I am not prepared to say 
that the justices were wrong, although the 
literal meaning of the language used in 
reg. 19 might extend to a case which, on the 
face of it, would be absurd, and where a liability 
would be imposed upon a stevedore which it is 
quite unreasonable to suppose that the authori- 
ties ever intended should be imposed. I agree 
that the appeal should be dismissed. 


SANKEY, J.—I am of the same opinion. 
Appeal dismissed. 


Solicitor for the appellant, 
Solicitor. 

Solicitors for the respondents, Woodcock, 
Ryland, and Parker, for Edward Gerrish, Harris, 
and Co., Bristol. 


The Treasury 


Tuesday, Nov. 14, 1922. 
(Before Barttuacue, J.) 


La FABRIQUE DE PropuiTs CHIMIQUES 
SOCIETE ANONYME vV. LARGE. (a) 


Insurance (Marine)—Lloyd’s policy—* Ware- 
house to warehouse ° —Free of ‘particular 
average—Goods of different kinds—Separate 
parcels—Separately valued—Loss of part of the 
goods—Apportionment of loss—Liability of 
underwriter for total loss of particular goods— 
Marine Insurance Act 1906 (6 Edw. 7, c. 41), 
s. 76, sub-s. 1. 


By a Lloyd’s policy of marine insurance, the 
defendant and other underwriters insured 
certain goods for the plaintiffs from London to 
Switzerland. The policy was “free from 
particular average,” and it also incorporated 
several of the Institute Cargo clauses, including 
the “ warehouse to warehouse ” clause, which 
was as follows : “ Including, subject to the terms 
of the policy, all risks covered by this policy 
from shippers or manufacturer's warehouse 
until on board the vessel, during transhipment, if 
any, and from the vessel, whilst on quays, 
wharfs, or in sheds during the ordinary course 
of transit until safely deposited in consignee’s 
or other warehouse at destination named in 
policy.” The f.p.a. clause provided : “ war- 
ranted free from particular average unless the 
vessel or craft be stranded, sunk, or burnt, but 
the owners are to pay the insured value of any 
package or packages which may be totally lost 
in loading, transhipment, or discharge, also any 
loss of or damage to the interest insured which 
may reasonably be attributed to ware- 
housing.” The plaintiffs, a Swiss company, 
had bought three cases of chemicals from a 
London company. There were two cases of 
vanillin and one of caffeine, and they insured 
them under the above policy. The three cases 
were valued for insurance at the total sum of 
11001., but each case was valued separately ; 
one case of vanillin at 462l., the second at 3631., 
and the case of caffeine at 275l., total 11001. 
While these goods were lying in a warehouse 


(a) Reported by T. W. Moraan, Esq., Barrister-at- Law. 
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pending shipment thieves broke into the ware- 
house by violence, breaking open the doors 
with crowbars, and stealing the two eases of 
vanillin, valued at a total sum of 8251. 

Held, that, the theft being a theft by violence, 
the goods were lost by a peril insured 
against and the underwriters were not exempted 
from liability by the f.p.a. clause, because the 
insured goods, which comprised different 
species, were separately valued for the purpose 
of the insurance. Therefore the loss of the tivo 
cases of vanillin was a total loss of particular 
bods and not a particular average loss, and the 
underwriters were liable. 

Quære, whether, in a warehouse to warehouse 
policy, the word theft ought to be limited to 
theft by violence in the same way as it is in a 
purely marine policy. 


ACTION in the commercial list tried by Bail- 
hache, J 

The plaintiffs claimed for a loss under a policy 
of marine insurance, the loss alleged being in 
respect of two cases of vanillin which the 
plaintiffs alleged were stolen from a warehouse, 
where they were lying pending shipment on the 
29th Nov. 1918. 

The plaintiffs, who were a Swiss company, had 
bought from a London company, Messrs. A. 
Johnson and Co. (London) Limited, three cases 
of chemicals, two of vanillin and one of caffeine, 
which were perishable goods. The goods were 
bought on c.i.f. terms. By a Lloyd’s policy 
of marine insurance, dated the 21st Nov. 1918; 
the defendant and other underwriters insured 
the goods for the plaintiffs, lost or not lost, 
at and from London to Bordeaux, while there, 
and thence to Brougg, in Switzerland. The 
policy was “‘ free of particular average,” and to 
it was annexed several of the Institute Cargo 
clauses, including the ‘warehouse to ware- 
house ” clause which was as follows: “ Including, 
subject to the terms of the policy, all risks 
covered by this policy from shipper’s or manu- 
facturer’s warehouse until on board the vessel, 
during transhipment, if any, and from the vessel, 
whilst on quays, wharfs, or in sheds during the 
ordinary course of transit until safely deposited 
in consignee’s or other warehouse at destination 
named in policy.” The f.p.a. clause was as 
follows: “ Warranted free from particular 
average unless the vessel or craft be stranded, 
sunk or burnt, but the owners are to pay the 
insured value of any package or packages which 
may be totally lost in loading, transhipment OF 
discharge, also any loss of or damage to the 
interest insured which may reasonably be 
attributed to warehousing. ° 
The three cases were valued for insurance ‘at ‘a 
total sum of 11007. but each case was separ- 
ately valued ; one case of vanillin at 462/., the 
second case of vanillin at 36837., and the case 0 
caffeine at 275i. 

The goods, pending shipment, were lying in & 
warehouse in London, which was securely 
locked and barred, but was unattended at 
night. Thieves forcibly broke into the ware- 


| house and stole the two cases of vanillin, the 
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insured value of which was $251. They effected 
an entrance by breaking down an outer door and 
two inner gates, all of which were strongly 
locked, by the use of crowbars. 

The plaintiffs claimed under the policy to 
recover from the defendant the sum of 511. 11s. 
3d., being his proportion of the sum under- 
Written, having regard to the value of the goods 
stolen. The defendant denied liability on the 
&round, inter alia, that there was no total loss 
of the whole or any severable part of the goods 
Msured, but that the loss of the two cases of 
vanillin was a particular average loss for which 
the defendant was under no liability. 

The Marine Insurance Act 1906, s. 76, 
Sub-s, 1, provides as follows : 

Where the subject matter insured is warranted 

ee from particular average, the assured cannot 
recover for a loss of part, other than a loss incurred 
Cy a general average sacrifice, unless the contract 
Contained in the policy be apportionable ; but, if 
the contract be apportionable, the assured may 
recover for a total loss of any apportionable part. 


MacKinnon, K.C. and H. U. Willink for the 
Plaintiffs—The goods were lost by a peril in- 
Sured against and the defendant is not exempted 
from liability by the f.p.a. clause in this case. 
It is clear that, under a policy containing such a 
Clause, the assured cannot recover in respect 
of a particular average loss of the whole of the 
goods insured : (see Ralli v. Janson, 6 E. & B. 
422), But where the goods insured are of 

istinct and different kinds or are separately 

valued, as they are in this case, the assured can 
Tecover in respect of a total loss of any part 
which is severable or apportionable : 


Duff v. Mackenzie, 3 C. B. N. S. 16; 

Wilkinson v. Hyde, 3 C. B. N. S. 30; 

Hills v. London Assurance Corporation, 
5 M. & W. 569. 

Leck, K.C. and James Dickinson for the 
defendants.—The goods in this case were not 
lost by a peril insured against, and therefore the 
Plaintiffs cannot recover. Moreover, the loss 
of the two cases of vanillin was a particular 
average loss which is excluded by the policy. 
The defendant is, therefore, exempt from 
‘ability. The contract of insurance was an 
entire contract and not apportionable. The 
800ds were not of a distinct or different kind, 
Such as in the cases which have been referred 
to. They were all chemicals and therefore 
Substantially of the same kind. As to the 
question of valuation, they were valued for a 
total sum of 11001. The packing in separate 
“ases and the separate valuation of each case 
Was only for the purposes of the f.p.a. clause. 
The loss here was not a total loss of a separate 
Subject-matter. 


Batacur, J.—This is an action on a policy 
of marine insurance, dated the 21st Nov. 1918, 
Covering risks from warehouse to warehouse on 
three cases of perishable goods, namely, two 
ĉases of vanillin, a chemical, and one case of 
Caffeine. The policy is “ free of particular 
Average.” On the 29th Nov. 1918 the two 
Cases of vanillin were stolen from a transporting 


warehouse. The defences to the claim by the 
assured are that the loss was only a particular 
average loss, and that, as particular average is 
excluded, the underwriters are not liable. 
Further, that, even assuming that it is not a 
particular average loss, but a total loss of a part 
which can be severed from the rest, there was no 


| “ theft ” within the meaning of the word in a 


policy of marine insurance. Now, dealing with 
the second point first, the facts appear to be 
that these goods were in a warehouse which 
was duly locked up at night, and the warehouse 
was broken into. The thieves, whoever they 
were, seem to have brought some sort of con- 
veyance to carry away the goods. They broke 
into the warehouse by breaking down first of all 
a small door which was securely fastened by a 
mortice lock and a large padlock. The thieves 
broke away the padlock by means of crowbars, 
and they broke away the beading round the 
door so as to destroy the mortice lock, also by 
means of crowbars. Having done that, they 
had to force their way through two big gates, 
which again were secured with bar and padlock, 
and that they also did with crowbars. 

Those being the facts, counsel for the de- 
fendant reminds me that the risk of thieves, in 
policies of marine insurance, does not cover an 
ordinary clandestine theft, but only theft 
accompanied with violence. That certainly is 
so, when the policy is a policy of marine in- 
surance pure and simple, and he says the same 
rule must be applied when it is a warehouse to 
warehouse policy as well as a marine policy, 
because by clause 5 of the Institute Cargo 
Clauses which are annexed to this policy, the 
risks covered are “all risks covered by this 
policy.” He says that that means that the 
risk of thieves under a warehouse to warehouse 
policy must have the same construction as in a 
marine policy; and he says that there can 
be no violence in a case like this, where the 
warehouse from which the goods were stolen 
was, as this warehouse was, left unattended 
at night. 

I am not sure myself that in a warehouse to 
warehouse policy the word “ theft ’’ ought to be 
limited to theft by violence, in the same way as 
it is in a purely marine policy. But, however 
that may be, in my opinion this was clearly a 
theft by violence. There was the smashing in 
of two sets of doors by crowbars, and it seems to 
me that clearly there was theft by violence. I 
de not think that the expression “ by 
violence ” means that there must be an assault 
on some person or another. It seems to me 
that when persons go with crowbars and smash 
in two doors and they steal some goods from a 
warehouse, they break in and steal by violence. 
It seems to me, therefore, that even if Mr. Leck 
is right in saying that the theft must be of the 
same character from the warehouse as from a 
ship (that is to say, by violence and not a 
clandestine theft), the facts of this case answer 
the description of a theft by violence. 

Then it is said that the policy being free 
of particular average, and only a portion of 
these goods (which were insured under one 
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policy) having been stolen, there is not a total 
loss of the whole or any severable part, and 


therefore there can be no claim under the ; 


policy. That seems to me to stand—on 
authority and on the Marine Insurance Act 1906 
—in this way: Where perishable goods are 
insured for a lump sum and are insured in bulk, 
and the bulk is all of the same description, then 
the total loss of part of the bulk gives no claim 
under a policy which is free of particular 
average. It is a particular average loss and no 
claim can arise upon it. But this case is 
different in three instances. There are very 
often express words in the policy which make 
each package a separate insurance, and in such 
case the loss of one package is a total loss of that 
particular package, and the underwriters are 
liable, although the policy is f.p.a., for the loss 
of that particular package. 

Then sometimes there is an insurance in one 
sum of goods of actually distinct and very 
different kinds. An instance was given of the 
master of a ship who insured all his effects, 
which were of such different kinds as a feather 
bed and a chronometer. They were insured 
within one sum, and it was held that, in such a 
case, the effects were so distinguishable in kind 
that the loss of one particular thing, a chrono- 
meter or a feather bed, was a total loss of that 
particular article and not a particular average 
loss of the whole. 

Another instance which was given was that 
of an emigrant to Natal who had all sorts of 
equipment. with him, and, although in that case 
there was one general insurance of the whole, 
it was held that the packages were of such 
distinct character that the loss of one package 
was a total loss of that package, and not a par- 
ticular average loss of the whole. 

It has also been held that, even though the 
species are the same, yet if they are contained in 
eases or packages which are themselves sepa- 
rately valued, the loss of one of those packages 
is a total loss of that package, and not a 
particular average loss of the whole. 

Now, in this case, not only are the goods of 
different species (the two cases lost being 
vanillin and the one left being caffeine), but, 
as a matter of fact, each case has a separate 
value attributed to it, one case being valued at 
4621., and one at 363l., and one at 2751. It is 
true that the insurance is for a whole sum of 
11001., but that 11001. is merely the addition of 
those three separate items. 

It seems to me that in this case not only are 
the goods of different species (which by itself 
would be sufficient), but they are separately, 
valued, and that is a double reason for saying 
that the loss in this case was not a particular 
average loss of the whole of the goods insured 
but was a total loss of the particular goods 
which were stolen, namely, two cases of 
vanillin. 

In those circumstances, in my opinion, judg- 
ment must be for the plaintiffs for the amount 
claimed, namely, 511. 11s. 3d. with interest 
from the date of the writ, and costs. 

Judgment for plaintiffs. 


Solicitor for the plaintiffs, L. Goldberg. 
Solicitors for the defendant, Thomas Cooper 
and Co. 


Dec. 19, 20, 1922, and Jan. 16, 1923. 
(Before BAILHACHE, J.) 


UNITED STATES SHIPPING BOARD v. DURELL 
AND Co. LIMITED ; SAME v. JOHN EEDE 
BUTTS AND SON; SAME v. DUFFELL. (a) 

Bill of lading—Claim for demurrage—Cargo of 
timber—Parcels to various consignees—Time 
fixed for discharging cargo—Rights and 
liabilities of the various consignees—Prevention 
—Implied term—Whether separate owners’ 
under similar obligations as to time for dis- 
charging cargo. 


Where a cargo carried by a shipowner consists of 
different parcels of goods of the same descrip- 
tion, each parcel belonging to a different con- 
signee, an implied condition must be read into 
the contracts of the shipowners with the several 
consignees of parcels of the cargo to the effect 
that each consignee of cargo should be under 
exactly the same obligation with regard to the 
time for discharge as all the consignees of cargo. 
Where a shipowner fixes the lay days within 
which a bill of lading holder is to discharge 
the ship on a different basis from that which 
he allows another bill of lading holder, the two 
contracts may be so inconsistent as to amount 
to prevention, and neither bill of lading holder 
will be bound by the fixed lay period. 


AcrTions tried by Bailhache, J. sitting in the 
Commercial Court. 

The plaintiffs, the owners of the steamship 
Bethlehem Bridge claimed demurrage from the 
several defendants, who were consignees of the 
goods and holders of separate bills of lading. 
The steamship Bethlehem Bridge was loaded at 
Gothenburg, in Sept.Oct. 1919, as a general 
ship with a miscellaneous cargo for conveyance 
to this country, and bills of lading for about 
150 consignments were issued. 


The majority of the bills of lading had 
stamped upon them two marginal clauses. 
The first was in the following terms : 


Cargo to be discharged at the rate of 450 tons, 
200 standards per regular working day, with a 
demurrage of 600l. per day payable pro rata 
freights. 


The second marginal clause was in these 
terms : 


Time for discharging to count 24 hours after 
steamer’s arrival in Gravesend Road or other road oF 
roadstead as steamer might be ordered by Inglish 
authorities whether berth or not available and 
always irrespective of turn, war circumstances, 
customs of the port and charter clauses on the 
contrary. 


On some of the bills of lading the second 
clause was omitted, some of the shippers having 
objected to it. The effect of the omission was; 
in those cases, to make the lay days run from 


(a) Reported by T. W. MORGAN, Esa., Barrister-at-Lew 
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the date when the vessel arrived in berth, 
Whereas, in the cases in which the second 
Clause was included, the lay days ran from 
arrival in Gravesend Road. The vessel arrived 
in Gravesend Road some eight days before she 
8ot into berth, and delay occurred in unloading 
the ship for which the shipowners claimed 
demurrage. 

In these circumstances, the defendants 
contended that the provision for the discharge 
of the vessel contained in the first marginal 
Clause was part of a general scheme under 
Which each consignee accepted the obligation 
to be responsible for the discharge of the whole 
of the cargo of the vessel within the given time 
or to pay his pro rata proportion of the very 
large sum fixed as the demurrage rate, and that 
as a consequence of this it followed as a matter 
of law that the shipowner must include in each 
bill of lading the same terms in reference to 
demurrage in order that each bill of lading 
older should be under the same incentive to 
discharge and under the same liability for not 
discharging as every other bill of lading holder. 
It was also contended by the defendants that 
the mere fact that the terms in reference to 

emurrage were not the same in all the bills of 

ading was sufficient of itself to get rid of any 

tim eation to discharge within the agreed 
e. 

R. A. Wright, K.C. and James Dickinson for 
the plaintiffs, the shipowners. 

__ Stuart Bevan, K.C. and Claughton Scott for 
the defendants, the cargo owners. 


Cur. adv. vuli. 


Unrren STATES SHIPPING BOARD vV. DURELL 
AND Co. LIMITED. 


Jan, 16, 1923.—BAILHACHE, J.—This is one 
of a series of three claims for demurrage which 
are remarkable in that they raise an entirely 
new point in bill of lading law, a feat which I 
Should have thought impossible. The claims 
arise in respect of the detention of the plaintiffs’ 
Steamship Bethlehem Bridge in the Port of 
London in Oct. and Nov. of 1919, and on this 
Wise : the Bethlehem Bridge was chartered from 

er Owners by one Jorgensen under a charter- 
Party in the uniform general charter-party form 
On the 17th Sept. 1919. Jorgensen put her on 

e berth at Gothenburg as a general ship, and 

She loaded several parcels of wood goods, both 
on and under deck, and a miscellaneous cargo 
in addition. 

t is with the wood goods that I am con- 
cerned, These defendants were the buyers 
upon c.i.f. terms of one of the parcels of wood 
8°0ds. They were the receivers of the goods 
and the holders of a bill of lading which 
contained two marginal clauses impressed upon 

‘em with a rubber stamp. The marginal 
th Uses are these: “ Cargo to be discharged at 
ie. Tate of 450 tons 200 standards per regular 

Orking day with a demurrage of 6001. per 

aY payable pro rata freights.” 
to he second clause is: “ Time for discharging 

Count 24 hours after the steamer’s arrival in 

Tavesend Road or other road or roadstead as 


Vou. XVI., N. S. 


steamer might be ordered by English authorities 
whether berth or not available and always 
irrespective of turn, war circumstances, customs 
of the port and charter clauses on the contrary.” 

The Bethlehem Bridge arrived at Gravesend 
on the 11th Oct. 1919. Notice of readiness was 
given, and although she was not in a discharging 
berth, time under the second clause began to 
run on the l4th Oct. She had fixed lay days 
under the first clause, and, allowing for Sundays, 
they expired on the 24th Oct. She got into a 
discharging berth on the 22nd Oct., and dis- 
charging began on the 23rd Oct. and was 
finished on the 26th Nov. She was thus on 
demurrage, according to the terms of the bill 
of lading, for thirty-three days, and it is for the 
defendants’ proportion of this time at 6007. per 
day that the plaintiffs sue. 

It so happened that in two instances the 
shippers declined to accept the second marginal 
clause, with the result that in these circum- 
stances time did not begin to run until the 
23rd Oct., and in their case lay days did not 
expire and the Bethlehem Bridge was not on 
demurrage so far as they were concerned, until, 
at any rate, early in November. 

The defendants contend that this fact relieves 
them from their obligation to discharge the 
Bethlehem Bridge within a fixed number of lay 
days. The plaintiffs say that each bill of lading 
is an independent contract with the holder and 
receiver, and no bill of lading holder has any 
concern with the terms which the shipowner or 
charterer chooses to make with any other bill 
of lading holder. They say, through their 
counsel, that the terms of the bill of lading 
are clear and, as I gather, that the defendants’ 
contention is not worth serious consideration. 

The defendants are in no way discouraged by 
this method of meeting their case ; on the con- 
trary, they insist that their view is sound. They 
point out that the contract with each bill of 
lading holder is that the ship shall be discharged 
and not his particular parcel of goods, and they 
say that where that is the case it is essential 
that the time within which the discharge is to 
be done must be the same for all the bill of 
lading holders. Particularly is it said that this 
must be a case where the first marginal clause 
suggests a general scheme under which each 
bill of lading holder is to bear his proportion 
as to part of the total demurrage. In my 
judgment, the defendants are right, and that 
for several reasons I agree that it is implicit 
in the terms in which the first clause is worded 
that all bill of lading holders shall be in the 
same position as regards time for discharging. 

Whether it is implicit or not, in my opinion, 
it must be so from the nature of the case. De- 
murrage is payable in respect of the detention 
of a ship from her owner after her lay days have 
expired, and, obviously, she is not so detained 
so long as the lay days allowed to some of the 
bill of lading holders have not expired. De- 
murrage is not payable in respect of a hold of 
the ship but of the ship itself. I do not under- 
stand how a ship can be both on demurrage and 
not on demurrage at the same time. 

Q 
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Further, by allowing lay days on one basis 
to one set of bill of lading holders and on another 
basis to another set, the shipowner has himself 
created a position in which it almost inevitably 
must be, and in this case was, impossible for the 
holders of the more onerous bills of lading to 
perform the obligation imposed on them. I 
think it is true to say that the owners prevented 
the defendants from performing their contract. 

In view of the next case, that against Messrs. 
Eede Butts and Son, in which I am about to 
give judgment, it may be useful to deal with this 
point of prevention a little more in detail, 
although at the risk of some repetition. When 
an owner fixes the lay days within which a bill 
of lading holder is to discharge his ship on a 
different basis from that which he allows another 
bill of lading holder, the two contracts may be 
so obviously inconsistent that it is seen at once 
that if both bill of lading holders take their full 
lay days, the holder with the fewer lay days 
cannot possibly fulfil his contract within the 
time stipulated. That seems to me a clear case 
of prevention. The mere impossibility may in 
other cases not turn out to be absolute until the 
time for performance has come and gone. 

Thus, if the lay days are the same in number 
but, as here, one set are to begin, whether 
the vessel is in berth or not, and the other set 
are not to begin until she gets into berth, it is 
possible that the vessel may get a berth imme- 
diately on her arrival at her port of discharge, 
and in such a case there would, in my opinion, 
be no prevention of performance within the 
fixed time for either bill of lading holder. If, 
however, the event should turn out otherwise 
and the vessel should, as here, be delayed in 
getting a berth, the variance in the contracts 
would prove to have created an impossibility, 
and the holder of the bill of lading whose lay 
days began on the vessel’s arrival at port would, 
in my opinion, be as truly prevented as if the 
prevention was apparent on the face of the 
contracts. 

If, then, I apply these varying bills of lading 
to the facts of this case, the plaintiffs contracted 
with these defendants to discharge the Bethlehem 
Bridge in the events which happened by the 24th 
Oct., while they contracted with Messrs. Eede 
Butts and Son that they might keep their goods 
on board until the 2nd or 8rd Nov. This is, I 
think, as much a case of prevention as if those 
dates had been specifically mentioned in the 
allowed ten days and the other twenty days from 
the starting date. It is scarcely necessary to add 
that the effect of prevention of performance 
within a fixed time by one party to a contract 
is not to give an extension corresponding with 
the period of prevention but to delete the time 
limit and to turn the contract into one to do 
the contractual work within a reasonable time 
in the circumstances. Such, in my judgment, 
was the defendants’ obligation, and one of the 
circumstances to be taken into account is the 
fact that the owner had himself permitted some 
of the cargo to remain on board until early 
November. It will appear from my judgment 
in the next case why I think the defendants’ 


time to discharge the vessel did not, in the events 
which happened, expire until she was in fact 
discharged. 

My judgment is for the defendants, with costs. 


Judgment for the defendants. 


UNITED STATES SHIPPING BOARD v. JOHN EEDE 
Butts AND Son. 

BAILHACHE, J.—This is one of the instances 
where the clause “ time for discharging to count 
twenty-four hours after steamer’s arrival at 
Gravesend ” was omitted. The obligation, 
therefore, upon these defendants as expressed 
in the bill of lading was to discharge the ship 
within the same number of fixed lay days as in 
the last case, but the lay days were not to begin 
until the vessel was in berth. Upon the evidence 
I am satisfied that it was. She discharged in the 
river at the Greenwich Buoys, a berth where 
cargoes are regularly discharged, though not 
often timber cargoes, for the reason that the 
berth is usually reserved for larger ships. The 
berth was not adapted for quick despatch owing 
to some difficulty in manipulating the lighters, 
and although the ship was physically capable 
of discharging 450 tons a day she could not dis- 
charge at that rate in that berth. 

Apart from the point that I am about to 
mention, the fact that in that particular berth 
the ship could not give delivery at the stipulated 
rate would not, I think, excuse the defendants. 
These defendants contend, as did Messrs. 
Durrell, that their time limit is gone and that 
their obligation became one to discharge the 
Bethlehem Bridge within a reasonable time under 
the circumstances. 

Now, if one looks at the two bills of lading, and 
if the contracts as therein expressed both hold 
good, it is obvious that there is nothing in the 
terms of the less favourable bill of lading to 
prevent these defendants from performing their 
contract as expressed in their bill of lading. I 
have held, however, that the time limit in the 
less favourable bill of lading has gone. I, at 
any rate, must assume that that judgment is 
right, and it remains to consider what the 
position of the present defendants is upon that 
assumption. 

The time actually occupied in the discharge 
after the Bethlehem Bridge got into her berth 
was thirty-five days. There is no evidence 
that that time was unreasonable, having regard 
to the berth in which she was and the miscel- 
laneous cargo she carried. Both these cir- 
cumstances are to be taken into account in 
considering what was a reasonable time for her 
discharge, though irrelevant if she was to be 
discharged in fixed lay days. 

I will assume in the owners’ favour and 
without deciding the point, that her time counted 
as regards the less favourable bills of lading 28 
from the 14th Oct. when she had arrived at 
Gravesend and given notice of readiness. 
Thirty-five days from the 14th Oct. carry the 
reasonable time for discharging to the 18th 
Nov., later, in fact, if one deducts non-working 
days ; but the 18th Nov. is late enough for my 
purpose. She was ready to discharge in a berth 
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on the 22nd Oct., and as by the terms of this 
bill of lading these defendants had ten days in 
Which to discharge ; their obligation on the face 
of their contract was to see her clear of cargo 
by the 2nd Nov., or, excluding Sundays, say, 
the 4th or 5th Nov.; but the holders of the 
8s favourable bill of lading were not bound to 
See her clear of cargo until, at any rate, the 18th 
Nov., always on the assumption that my judg- 
ment is right. 
_ In this case, therefore, if the defendants are 
to be held to the terms of their bill of lading 
they had to see that. the Bethlehem Bridge was 
discharged by the 4th or 5th Nov., while the 
Iders of the other bill of lading were entitled 
© keep cargo in her in the events which hap- 
Pened for at least a fortnight later. This, too, 
seems to me to be a case where the owner has, 
Y his two inconsistent contracts, prevented 
“Nese defendants from performing their con- 
‘ract within the stipulated time. The time 
imit 1s gone and the defendants are not liable. 
a it will be apparent, if my reasoning is sound, 
bi. when the time limit is deleted from the 
ba 1 Sf lading, and it is ascertained by the event 
at the defendants’ time for clearing the 
: ethlehem Bridge of cargo did not expire until 
lea was in fact discharged, the other bill of 
ing holders could not be in default at any 
earlier date. 
be n my opinion, if a shipowner desires to make 
€ bill of lading holder liable for demurrage 
a period during which another bill of lading 
er may, without breach of contract, detain 
Ea ship, he must do so in express terms ; but 
P Imagination is unequal to the task of 
Pposing that, if so expressed, any shipper fit 
ju be in business would accept them. My 
dgment must be in this case, as in the last, for 
Ae defendants, with costs. 


Judgment for the defendants. 


U 
NITED Srares SHIPPING BOARD v. DUFFELL. 


BAILHACHE, J.—This case is the same as 
ea a Durells’ case, and my judgment is the 
me. I may, however, mention that it would 
Probably hard on these defendants were it 

ar erwise, as their barge was in attendance 
m the 3rd Nov. to the 20th Nov. waiting for 


their goods 
8 k Judgment for the defendants. 


anae ois for the plaintiffs, Thomas Cooper 


x Solicitors for the defendants, Trinder, Capron, 
ekewich, and Co. 


UNITED STATES SHIPPING BOARD v. DUFFELL.—THE SYLVAN ARROW. 


[Apm. 


PROBATE, DIVORCE, AND ADMIRALTY 
DIVISION. 


ADMIRALTY BUSINESS. 
Monday, Oct. 23, 1922. 
(Before HILL, J.). 
THE SYLVAN Arrow. (a) 

Collision—Jurisdiction— Maritime lien—Motion 

to set aside writ in rem—Vessel alleged to have 

been in the service of a foreign sovereign state at 

the time of the attachment of the lien—No 

consent to the motion or agreement as io facts. 


The court will not set aside a writ in rem claiming 
damage by collision, and subsequent proceed- 
ings, on motion supporied by affidavit alleging 
that at the time of the coilision the vessel was 
under requisition to a foreign sovereign state 
and in its possession and control, unless the 
plaintiff consents to that issue being determined 
on motion, or unless there is an agreement on 
the facts, or until the issues are defined on the 
pleadings. 

An action was commenced by writ in rem against 
the defendants’ vessel in this country claiming 
damages for collision which took place in Dec. 
1918 at New York. The defendants sought to 
set aside the writ and subsequent proceedings on 
motion supported by affidavit alleging that at 
the time of the collision their vessel was under 
requisition to, and under conirol of, the United 
States Government, and had been so from the 
time of completing building. The defendants 
therefore alleged that no maritime lien had 
atiached to their vessel. It was contended by 
the plaintiffs in opposition to the motion that 
the writ could not be set aside until the facts 
upon which the defendants relied had been 
proved. 

Held that, the claim being one over which the 
court had jurisdiction, the writ and proceed- 
ings could not be set aside until the issues were 
defined, either by the pleadings or upon proof 
of the facts. 


Motion by the defendants, the owners of the 
American steamship Sylvan Arrow, to set aside 
a writ in rem and subsequent proceedings in 
which the plaintiffs, the owners of the steam- 
ship W. I. Radcliffe, claimed damages for a 
collision which took place in New York Harbour 
on the Ist Dec. 1918. 

By their affidavit in support of the motion 
the defendants alleged that the Sylvan Arrow 
was requisitioned by the United States Govern- 
ment while she was building, and that from the 
time when she was completed in July 1918 
until Jan. 1919 she was under requisition to, 
and under the control and in the possession of, 
the United States Government, who appointed 
and paid her master, officers, and crew. 


Raeburn, K.C. and Dumas for the defendants. 
—No maritime lien ever attached to the Sylvan 
Arrow: (The Tervaete, 128 L. T. Rep. 176; 
(1922) P. 259). There is jurisdiction to try 
the issue now : (see Order XXXVI., r. 7 ; and 


(a) Reported by Georrrey Hurcurnson, Esq., Barrister- 
at-Law. 
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see also Gavin Gibson and Co. v. Gibson, 109 
L. T. Rep. 445; 82 L. J. K. B. 1815; (1913) 
3 K. B. 379, there cited, where the question 
of jurisdiction was determined first). 


Dunlop, K.C. and Balloch.—The motion is 
premature. There is no agreement on the 
the facts, and the question of jurisdiction can 
only be determined on this motion by consent. 
There are no admissions of fact as there were in 
The Tervaete (sup.). The plaintiffs are entitled 
to deliver a statement of claim. The issues 
must be made clear upon the pleadings. Until 
then the question of jurisdiction cannot be 
tried as a preliminary question. If the ship 
were under requisition as alleged the defen- 
dants may nevertheless be liable as in the case 
of a chartered vessel. 


Raeburn, K.C. in reply.—The court has 
jurisdiction to set aside a writ on motion: 
The Broadmayne, 114 L. T. Rep. 891; (1916) 
P. 64; The Annette and The Dora, (1919) 
P. 105 ; and see The Petone, 119 L. T. Rep. 124 ; 
(1917) P. 198), where there is no trace of con- 
sent. 


Hır, J.—This is a motion by the owners of 
the steamship Sylvan Arrow to set aside the 
writ and all subsequent proceedings. The writ 
is issued by the owners of steamships W. I. 
Radcliffe. Itis a writ in rem and was served on 
board the Sylvan Arrow in this country. It 
is a writ claiming damages in respect of a 
collision which happened in New York Harbour 
on the Ist Dec. 1918. An appearance was 
entered on behalf of the defendants under 
protest, and the grounds of the present motion 
are that at the time of the collision, the subject 
matter of the action, the defendants’ vessel, 
was under requisition to the United States 
Government and was solely under the control 
and management of that Government. Mr. 
Dunlop, for the plaintiffs, objects. He says he 
is entitled to have the defendants’ defence and 
see whether it is pleaded that the persons who 
are alleged to be negligent are not the servants 
of the owners, a private corporation, but are the 
servants of the United States Government. 

Even if they are, Mr. Dunlop says, it will still 
have to be considered whether the defendants 
are not liable on the analogy of the case of a 
ship which is chartered. He says, further, that 
he is entitled to know what facts are pleaded ; 
and he says at this stage that he does not admit 
that the negligent persons were not the 
employees of the present defendants, the 
owners of the Sylvan Arrow, nor that they were 
the servants of the United States Government. 
Now that question being in issue and there 
being no agreement that it should be tried by 
motion on affidavit, in my view the defendants 
are not in a position to move to set aside the 
writ and arrest. This court, no doubt, has 
jurisdiction under the common law in respect 
of every cause of action supported by a maritime 
lien, but the court also has jurisdiction under 
the Admiralty Court Acts. The Act of 1840 
gave it jurisdiction in the case of any damage 
teceived by a ship, and the Act of 1861 gave it 


jurisdiction in respect of damage done by a ship; 
and sect. 35 of the latter Act says that jurisdic- 
tion may be exercised either by proceedings 
in rem or by proceedings in personam. 

This is a claim in respect of damage done by 
a ship. It may well be that the action is not 
sustainable, because, when the facts are investi- 
gated, it may turn out that there was no person 
on board for whom the owners are responsible, 
and therefore no right to issue a writ in rem 
against the ship. That is a question which 
must depend upon the facts, and until the facts 
are ascertained I cannot say whether there is a 
good cause of action or not. While that matter 
is in doubt it is certain that the court has 
jurisdiction to try the action. Mr. Raeburn 
suggests that at this stage I ought to order the 
question of whose servants the negligent 
pe sons were to be tried as a mixed question of 
fact and law, and I suppose—if Mr. Dunlop 
wants to raise it—direct to be tried as a 
preliminary question of law the question 
whether, even if they were the servants of 
the United States Government, nevertheless, 
the owners of the ship are liable for their 
negligence. 

It may well be that if and when these matters 
appear as definite issues on the pleadings, it 
will be convenient to order that they should be 
tried as a preliminary question, and anything 
that I am saying must not be treated as an 
expression of opinion pointing to a contrary 
view. 

But it is said that I ought to try this matter 
on motion, and various cases have been referred. 
to in which this question of jurisdiction has been 
tried on a preliminary motion. It is perfectly 
true that that is so in one set of cases with 
which we are very familiar—not the present 
case—that is the set of cases in which a govern- 
ment claims immunity from the jurisdiction 
of the court. The point does not arise here 
whatever the facts may be as to the control 
of the ship at the time in question. The 
immunity from the jurisdiction of the court on 
that ground can only be claimed by a sovereign 
government and not by a private owner. In 
the present case the United States Government 
is not making any claim, and obviously national 
rights are not affected by the exercise of the 
jurisdiction. There is another class of case 
in which the point arises as merely a point of 
law—for instance, a case in which the only 
question is whether the claim as alleged in the 
writ was within the jurisdiction of the court 
or within any section of the Admiralty Court 
Acts. That question clearly can properly be 
tried on motion. 

There is another class of cases of which The 
Petone (119 L. T. Rep. 124; (1917) P. 198) 
is an illustration where the matter was tried on 
affidavits. There the facts were undisputed, 
and the only question was one of Jaw. There 
is nothing said in the report of that case as to 
whether that case was tried on motion by con- 
sent, but I think it must have been by consent, 
because no objection appears to have bees 
raised to the trial by motion. 
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depends on a question of fact which is in dispute, 
namely, Whose servants were in charge of the 
Ship? I do not think I have any power to try 
that issue upon affidavit on a motion to set 
aside the writ and arrest. 

Therefore I dismiss the present motion with 
Costs, 

Solicitors for the plaintiffs, Thomas Cooper 
and Co. 

Solicitors for the defendants, Parker, Garrett, 
and Co. 


Nov. 13 and 20, 1922. 
(Before HILL, J.) 
Tue Macer A. (a) 
Ship—Necessaries — Repairs — British ship— 
Right to sue in rem—Default of appearance— 
Whether shown to the satisfaction of the court 
that the owner is domiciled in England or Wales 
—Admiralty Court Act 1861 (24 Vict. c. 10), 
8.5, 


A firm of ship repairers commenced an action in 
rem against the owners of a vessel which they had 
repaired. It appeared from the statement of 
claim that the ship was registered in an English 
port. No appearance was entered. 

Held that, it not being shown to the satisfaction 
of the court that at the time of the institution of 
the cause any owner or part owner of the ship 
was domiciled in England or Wales, the court 
would not refuse jurisdiction under sect. 5 of the 
Admiralty Court Act 1861. 


Action for repairs. 

The plaintiffs were the New Medway Steam 
Packet Company of Rochester. The defendants 
Were the owners of the motor schooner Maggie 
A, belonging to the port of Poole. 

y their statement of claim the plaintiffs 
alleged that in the months of June and July 
1922, whilst the Maggie A was in the port of 
Rochester, acting upon orders received from the 
defendants and from the master, they executed 
Certain necessary repairs to the Maggie A and 
“quipped her with certain necessary materials. 
At the time of the institution of their action the 

aggie A was under arrest of the County Court 
°F Kent at Rochester in an action for wages by 
WT mate. The plaintiffs claimed 2151. 14s. 11d. 
48 their account, and condemnation and sale of 
the Maggie A. 

By sect. 5 of the Admiralty Court Act 1861 
(24 Vict. e. 10) it is provided : 


1 The High Court of Admiralty shall have juris- 
sy ction on any claim for necessaries supplied to any 
ae elsewhere than in the port to which the ship 
oe ags unless it is shown to the satisfaction of the 
ae that at the time of the institution of the cause 
i? Y owner or part owner of the ship is domiciled in 
“ngland or Wales. 


te olfrey Hutchinson, for the plaintiffs, con- 
“€nded that there was jurisdiction under sect. 4 
se 


a) Reported by GROREREY, Hurcuinson, Esq., Barrister- 
at-Law. 


made no submission upon sect. 5. 
Cur. adv. vult. 


Nov. 20.—H1LL, J. said: This is a claim for 
2151. odd for repairs by the New Medway Steam 
Packet Company Limited against the motor 
schooner Maggie A, of Poole. The date of the 
writ is the 12th Aug. last ; it was served on the 
14th Aug., and the schooner was arrested by the 
Marshal. At the time of the arrest by the 
Marshal she was under arrest in a suit in rem by 
the mate for wages in the Rochester County 
Court. The difficulty arises as to the juris- 
diction of this court. Sect. 4 of the Admiralty 
Court Act of 1861 gives jurisdiction to the High 
Court of Admiralty if from the time of the in- 
stitution of the cause the ship or proceeds are 
“ under arrest of the court.” In 1861 there was 
no County Court having Admiralty jurisdiction. 
That jurisdiction was given by the County 
Court Admiralty Jurisdiction Act of 1868. The 
present claim cannot be brought in the County 
Court, for though it is within sect. 3 of the 
County Court Admiralty Jurisdiction Act 1868 
in respect of subject-matter, as a claim for re- 
pairs, yet as this claim is for 215/. it is beyond 
the County Court limit, which is 1507. in respect 
of such a claim. If this court—the Admiralty 
Court—has not jurisdiction in rem under sect. 4 
of the Act of 1861 the result is an absurd one, 
because though the vessel is properly under 
arrest by a court in England, having Admiralty 
jurisdiction, no court has jurisdiction in rem in 
respect of this claim. Nobody has appeared 
under protest to dispute the jurisdiction of this 
court. 

I am glad to say I need not decide this 
question, because I am quite satisfied that by 
sect. 5, under the circumstances of this case, 
this court has primd facie jurisdiction and there 
is nothing to displace that primd facie juris- 
diction. Primé facie the court has jurisdiction 
under sect. 5 in respect of claims for necessaries 
supplied to any ship elsewhere than in the port 
to which the ship belongs. Repairs are neces- 
saries. Repairs are the subject of the 
present claim. These necessaries were supplied 
elsewhere than at the port to which the ship 
belongs, and therefore primd facie under sect. 5 
of the Admiralty Court Act this court has 
jurisdiction. There is a limitation of juris- 
diction. The court has jurisdiction in these 
circumstances unless it is shown to the satis- 
faction of the court that at the time of the in- 
stitution of the cause, any owner or part owner 
of the ship was domiciled in England or Wales. 
It is proved that the ship belongs to Poole and 
nobody has thought it worth while to appear to 
show whether or not an owner was or was not, 
at the time of the institution of the cause, 
domiciled in England or Wales. There is, 
therefore, nothing to displace the primd. facie 
jurisdiction of the court. That being so, the 
difficulty which it was quite proper to call my 
attention to when the case was last before the 
court does not exist and there will be the 
ordinary judgment in default for the claimants, 
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with costs, subject to a reference, reserving all 
priorities. There will also be an order for 
appraisement and sale of the vessel. It had 
better be done by the Marshal than by the 
Rochester County Court. The sale will be 
either by auction or by private treaty, as the 
Admiralty Marshal may be advised. 


Solicitors : Ince, Colt, Ince, and Roscoe, agents 
for Arnold, Day, and Tuff, Rochester. 


Monday, Dec. 11, 1922. 
(Before Hix1, J.). 
THE JUNO. (a) 


Collision—Action in rem—Stay of proceed- 
ings—Mutual agreements for exchange of 
bank guarantees to put in bail abroad—Agree- 
ments to be void unless proceedings commenced 
within three months—Proceedings commenced 
by one party in England—Action subsequently 
begun by the other party abroad—Motion to set 
aside proceedings in England—Breach of faith 
of guarantees given abroad—Action in England 
oppressive by requiring foreign owners to give 
bail in two courts. 


On the 13th June 1922 a British steamer and a 
Finnish steamer were in collision in the river 
Maas, Holland. After the collision the Finnish 
owners threatened arrest in a Dutch port. 
The owners of the British steamer who were 
anxious that the litigation should take place in 
England, reluctanily instructed their agents in 
Holland to provide bail, and although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to pro- 
vide bail if proceedings were commenced within 
three months were exchanged on the 29th July 
between the owners. On the 6th Sept. the 
Finnish vessel came within the jurisdiction of the 
of the English courts, and an action was com- 
menced, and the ship arrested and bail given 
under protest at the suit of the owners of the 
British ship. At that time no proceedings had 
been begun in Holland, but on the 14th Sept. an 
action was commenced in Holland by the 
Finnish owners. The Finnish owners moved 
that the writ and all proceedings in the action 
by the British owners should be stayed, on the 
ground that their action was oppressive because 
it required the Finnish owners to give bail in 
two courts, and was inequitable as a breach of 
faith of the agreement in Holland. 

Held, distinguishing The Christiansborg (5 Asp. 
Mar. Law Cas. 491; 53 L. T. Rep. 612; 
10 Prob. Div. 141), and following The Mann- 
heim (8 Asp. Mar. Law Cas. 210; 75 L. T. 
Rep. 424; (1897) P. 13), that, no legal pro- 
ceedings having been commenced when the writ 
was issued in England, and there being no arrest 
and no bail given prior to the writ now soughi 
to be set aside, there was nothing to debar the 
British owners from carrying on proceedings in 
England. 


(a) Reported by Greorrrey Hurcuinson, Esq., Barrister- 
at-Law. 


Morio to set aside writ and stay all proceed- 
ings. 

The plaintiffs were the owners of the steam- 
ship Lycaon, of Liverpool, who had commenced 
proceedings to recover damage sustained by the 
Lycaon in collision with the defendants’ 
steamer Juno in the river Maas, Holland, on 
the 13th June 1922. The Juno was a Finnish 
steamer. The owners of the Juno threatened 
to commence proceedings in Holland, and to 
arrest the Lycaon, whose owners were anxious 
that the litigation should take place in England. 
Ultimately on the 14th July both parties agreed 
to give bail, and on the 24th July undertakings 
were exchanged between the parties by which 
certain banks on behalf of the parties undertook 
to provide bail if called upon to do so, provided 
that proceedings were commenced within three 
months. These undertakings were in the 
following terms which were identical in the 
document given by each party : 

The undersigned the [naming a bank] established 
in. . . and also having a registered office in 

declare that, with renunciation of the 
privileges accorded to guarantors by virtue of the 
law, they tender themselves as guarantors for the 
benefit of the owners of the steamship Lycaon 
(Juno), of the master and owners of the steamship 
Juno (Lycaon), for the due payment of all such 
monies as shall appear to be due to the first 
mentioned from the last mentioned or of one of 
them by virtue of judgment of a Dutch judge, 
arbitral award, or amicable settlement in the matter 
of the collision between the steamships Juno and 
Lycaon in the New Water Way on the 13th June 
1922, and such to a maximum of eighteen thousand 
guilders. This guarantee shall be void if within 
three months after this date, the owners of the 
steamship Lycaon (Juno) shall not have commenced 
proceedings before a Dutch judge, the deed of com- 
promise shall have been signed, or matter shall 
have been settled amicably.—Rotterdam, 24th 
July 1922. 

No proceedings were commenced in Holland 
by the owners of the Juno. On the 6th Sept. 
1922 the Juno came to London, where an action 
was at once commenced by the owners of the 
Lycaon. On the 12th Sept. the undertakings 
expired, and on the 13th Sept. the Juno was 
arrested. On the following day (the 14th Sept.) 
proceedings were commenced in Holland by 
the owners of the Juno. In the action by the 
Lycaon in England the owners of the Juno 
moved to set aside the writ and stay all pro- 
ceedings. 


E. Aylmer Digby for the defendants, the 
owners of the Juno.—It is immaterial that the 
proceedings in Holland were not begun before 
the arrest of the Juno in this country. No 
matter how unwilling they were to do so, the 
plaintiffs did give guarantees in the same terms 
as the guarantees given by the defendants. 
This case is governed by the authority of The 
Christiansborg (5 Asp. Mar. Law Cas. 491; 53 
L.T.Rep.612; 10 Prob. Div.141.) The plaintiffs’ 
action in requiring the Juno to give bail in two 
courts is oppressive. They have obtained the 
benefit of bail in Holland, and now require bail 
in this country : (see Lord Esher, M.R., at p. 151 
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of 10 Prob. Div.) Although no bail had been 
8iven in Holland there is no distinction in 
Principle between the undertaking given there 
and the actual giving of bail, and in this case 
the undertaking can be treated as bail; (see 
Baggally, L.J. at p. 154, of 10 Prob. Div.), 
Where he says: “ I am unable to see the dis- 
tinction in principle at least between a ship 
being released upon bail in the ordinary form 
and being released by virtue of an agreement 
Come to between the two owners or their 
Tepresentatives.” As to the meaning of 
Teleased ” see Fry, L.J. at p. 156. The only 
Istinction between The Christiansborg and 
this case is that in the former the writ was 
Issued at the time of the commencement of 
Proceedings here. This is not material. The 
Mannheim (8 Asp. Mar. Law Cas. 210 ; 75 L.T. 
Rep. 424; (1897) P. 13) is distinguishable. 
In that case an undertaking was given to 
Provide bail, but the documents in this case 
are as valuable as an ordinary bail bond. 
By providing such a document the defendants 
Mave purchased the immunity of their ship. 

[Hitx, J. referred to The Jasep (Shipping 
Gazette, the 4th and 31st May, 1896.] 


_ Noad for the plaintiffs—The Christiansborg 
tsup.) and The Jasep (sup.) are distinguishable 
upon the same grounds upon which they were 
distinguished by Gorrell Barnes, J. in The 
Mannheim (sup.) i.e., upon the ground that 
mM both these cases proceedings had been 
actually commenced in the foreign jurisdiction. 
in this case as in The Mannheim (sup.) and is 
80verned by it, unless there is something in the 
Undertaking given here which amounts to a 
Commencement of proceedings. There is 
nothing in the documents exchanged here 
Which does more than confer upon the respec- 
tive Owners a right to bail if it should be 
decided to commence proceedings in Holland. 


Mint, J. said: This is a motion by the 
defendants, the owners of the steamship Juno, 
asking that all proceedings in an action in rem 

Y the plaintiffs, the owners of the steamship 
Lycaon, should be stayed. The Lycaon and 
Juno were in collision on the 13th July 1922 
in the tiver Maas, Holland. Apparently arrest 
®t the Lycaon was threatened by persons 
representing the Juno, and upon that the 
Owners of the Lycaon (who were endeavouring 
‘td who continued afterwards to endeavour to 
ra the question of liability for the collision 
ttigated in England) gave authority to their 
“gents to give the necessary bail and further 
asked their agents to obtain bail from the Juno. 
ý Bail in the strict sense could not at that 
k me be obtained because no legal proceedings 
‘ad been decided upon, and there was no 
arrest, nor could there be any arrest, until 
Proceedings had been begun. Negotiations as 
© the place of trial broke down, and then there 
Were agreements for a mutual exchange of 
> nk guarantees. Still no action was brought, 
ao. any arrest effected. On the 6th Sept. the 
i “no being in this country, a writ in rem was 
Ssued against her here by the owners of the 
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Lycaon, and'after some negotiations the Juno 
was arrested in that action in this court. On 
the 14th Sept. the owners of the Juno began 
proceedings in the Dutch court against the 
Lycaon. In the action in this country the 
owners of the Juno entered an appearance under 
protest, and their motion is now before me. 

One has to look a little carefully into the 
agreement entered into in Holland. I am 
not now concerned with the agreement entered 
into by the owners of the Lycaon. What I am 
concerned with is the agreement entered into 
for their benefit, and in regard to any claim 
they might have against the Juno or her 
owners. The guarantee was to be null and 
void if within three months the owners of the 
Juno had not commenced proceedings before 
the Dutch Court, and it was an undertaking 
which contemplated that proceedings might be 
taken elsewhere than in Holland. 

Mr. Digby, for the Juno, says I ought to 
stay the proceedings in this country because 
it is a breach of good faith to bring them after 
that agreement had been obtained in Holland. 
He relies upon the case of The Christiansborg 
(5 Asp. Mar. Law Cas. 491; 53 L. T. Rep. 
612; 10 Prob. Div. 141). Mr. Noad, on the 
other hand, says that this case is distinguish- 
able from The Christiansborg, and is covered 
by the authority of The Mannheim (8 Asp. 
Mar. Law Cas. 210; 75 L. T. Rep. 424 ; (1897), 
P. 13) a decision of Gorrell Barnes, J., and I 
have already referred to the case of The Jasep 
(1896 Shipping Gazette). In that case the 
Master of the Rolls held that upon its facts 
the case was indistinguishable from the case 
of The Christiansborg. 

Now I have to decide whether the particular 
facts of the present case come within the 
principle of The Christiansborg and The Jasep, 
or are distinguishable from the facts of 
those two authorities in the way in which 
The Mannheim was distinguished. Gorrell 
Barnes, J. in The Mannheim said: “ Noth- 
ing seems to have been done, so far as legal 
proceedings are concerned, from the time of 
the collision until the Mannheim, being in this 
country, was arrested in the present suit by the 
plaintiffs in order to enforce their claim for 
damages. Upon that arrest being effected the 
defendants moved the court to release the 
vessel on the ground that the plaintiffs and 
the defendants have both entered into agree- 
ments in Holland guaranteeing the payment 
to each other of what may be found due of 
their respective claims, and the defendants 
allege that it is contrary to good faith for the 
plaintiffs now to be allowed to arrest the 
vessel and proceed against them in this 
country.” 

Gorrell Barnes, J. points out that the 
difference between The Christiansborg and The 
Mannheim is this: That in The Christians- 
borg there was no arrest and no writ. I am 
quite unable to distinguish the facts of the 
present case from the facts in The Mannheim. 
Therefore, The Mannheim is a direct authority, 
and I shall follow it. I do not wish to be 
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thought to be expressing any dissent from it or 
saying that the distinctions between it and 
The Christiansborg are not vital distinctions. 
Therefore, for reasons similar to those which 
led Gorell Barnes, J. in The Mannheim to 
distinguish it from The Christiansborg, so I 
think the present case ought to be distinguished 
from The Christiansborg ; and I hold that there 
is no sufficient reason for interfering with the 
plaintiffs when they bring their action here. 
Of course, this has no effect at all upon the 
agreement that they made in Holland with the 
owners of the Juno, and the owners of the 
Juno will enforce it as they may be advised. 
I dismiss this motion with costs. 


Solicitors, Thomas Cooper and Co., Stokes 
and Stokes, agents for Cameron, MacIver, and 
Davie, Liverpool. 


Dec. 6, 1922, and Jan. 15, 1923. 
(Before HiL, J.) 
THE AMBATIELOS ; THE CEPHALONIA. (a) 


Pilotage — Pilot's dues — Jurisdiction — Right 
to sue in rem— Maritime lien — Admiralty 
Court Act 1861 (24 Vict. c. 10), s. 10—Pilotage 
Act 1913 (2 & 3 Geo. 5, c. 81), s. 49. 


The High Court of Admiralty had jurisdiction 
to entertain an action in rem by pilots for 
pilotage dues, and the Admiralty Division of 
the High Court of Justice has, therefore, 
jurisdiction to entertain such a claim. 

The right to recover in summary proceedings 
under sect. 49 of the Pilotage Act 1918, which is 
only conferred upon a limited class of pilots, 
does not restrict the right of pilots to proceed 
in the Admiralty Court. 


Tue plaintiffs were duly licensed Cardiff 
pilots, and were employed, in Oct. 1921, to 
perform certain pilotage services to the Greek 
vessels Ambatielos and Cephalonia, in respect 
of which there was due to them 217. 17s. 6d. 
in respect of the former, and 42l. 17s. 6d. in 
respect of the latter vessel, being their dues at 
the statutory pilotage rates. 

The vessels were under arrest in actions by a 
mortgagee. In each case the facts were 
admitted. 


Sect. 10 of the Admiralty Court Act (24 Vict. 
c. 10) 1861, provides : 


The High Court of Admiralty shall have jurisdic- 
tion over any claim by a seaman of any ship for 
wages earned by him on board the ship, whether 
the same be due under a special contract or otherwise, 
and also over any claim by the master of any ship 
for wages earned by him on board the ship and for 
disbursements made by him on account of the 
ship; provided always that if in any such cause the 
plaintiff do not receive fifty pounds he shall not 
be entitled to any costs, charges, or expenses 
incurred by him therein unless the judge shali 
certify that the cause was a fit one to be tried in 
the said court. 


(a) Reported by GEOFFREY HUTCHINSON, Esa., Barrister- 
at-Law. 
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Sect. 49 (1) of the Pilotage Act (2 & 3 Geo. 5, 
c. 81) 1913, provides : 

The following persons shall be liable to pay 
pilotage dues for any ship for which the services of 
a licensed pilot are obtained, namely: (a) The 
owner or master (b) as to pilotage inwards such 
consignees or agents as have paid or made them- 
selves liable to pay any other charge on account 
of the ship in the port of her arrival or discharge ; 
(c) as to pilotage outwards, such consignees as have 
paid or made themselves liable to pay any other 
charge on account of the ship in the port of her 
departure; and these dues may be recovered in the 
same manner as fines of like amount under the 
Merchant Shipping Act 1894, but that recovery 
shall not take place until a previous demand has 
been made in writing. 

Dumas for the plaintiffs—The Court has 
jurisdiction. The pilot is a mariner, and he 
enjoys the same rights as other mariners : 


Ross v. Walker, 1765, 2 Wilson, 264 ; 

The Prince George, 1837, 3 Hagg. Adm. 376. 
There is no suggestion in any decision nor in 
any text-book that the pilot has no right to 
sue in rem; (see Coote’s Admiralty Practice, 
1868, p. 136 ; and Maude and Pollock’s Merchant 
Shipping, 4th edit., p. 86). No objection was 
taken to the jurisdiction in The Adah (1830, 
2 Hagg. Adm. 326), nor in The Dowthorpe 
(1843, 2 Wm. Rob. 73), where pilotage was 
treated as wages, nor in The Servia and The 
Carinthia (8 Asp. Mar. Law Cas. 353 ; 78 L. T. 
Rep. 54; (1898) P. 86), though it is not 
certain, in the latter case, whether the action 
was in rem. Subsequent legislation has not 
affected the jurisdiction of the Court. The 
tight to recover by summary procedure, which 
is given by sect. 49 of the Pilotage Act 1913, 
and sect. 680 (ii.) of the Merchant Shipping Act 
1894, does not oust the jurisdiction of the 
Admiralty Court. 


Carpmael for the defendants.—Pilots enjoyed 
summary remedies under the old Pilotage Acts 
of George III. and George IV. The Admiralty 
Court Acts contain no reference to pilots, 
although the rights of seamen are dealt with 
by sect. 10 of the Admiralty Court Act 1861. 
By the Merchant Shipping Act 1854 pilots and 
seamen were given summary remedies, and 
the right of seamen to sue in the Admiralty 
Court was limited to cases where the claim 
exceeded 50l. or the ship was under arrest. 
It would seem, therefore, that at that time it 
was not contemplated that pilots could pro- 
ceed in the Admiralty Court. By sect. 49 of 
the Pilotage Act 1913 pilots have a summary 
tight of recovering their dues even from agents 
or consignees. It is immaterial that an 
unconditional appearance has been entered if 
the court has no jurisdiction : 


Joseph Crossfield and Sons v. Manchester 


Ship Canal Company, 90 L. T. Rep- 
557 ; (1904) 2 Ch. 123. 


Dumas replied. Cur. adv. vult. 


Jan. 15.—Hirı, J., in a written judgment, 
said: In each of these cases a pilot, duly 
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licensed by the Cardiff Pilotage Board, brings 
an action in rem, claiming the amount of the 
authorised dues for piloting the ship from 
Barry Roads to dock at Cardiff. At the date 
of the writ each ship was under arrest in a 
Mortgagees’ action. The ships are Greek. 
The Greek owner entered an appearance not 
under protest. The only defence raised at the 
€aring was that no action by a pilot is sustain- 
able in this court, whether in rem or in personam 
the contention being that the remedy by 
summary proceedings under sect. 49 of the 
Pilotage Act 1913 is the only remedy. 
I have examined the authorities and the 
Pilotage Act, and the Acts which preceded it. 
have come to the conclusion that the High 
Court of Admiralty, and its successor, the 
Admiralty Division of the High Court of 
Justice, have always entertained actions in 
Tem for pilotage remuneration, and that there 
18 nothing in the statutes which has taken 
away that jurisdiction. A judgment in rem 
can, therefore, be pronounced. A fortiori there 
ìs nothing to take away jurisdiction in personam, 
and, the defendants having appeared, a 
Judgment in personam can be pronounced. 
It is clear that the High Court of Admiralty 
entertained suits for pilotage remuneration, 
and treated the pilot as a seaman, and his 
remuneration as wages. It is also clear that 
€ courts of common law, at a time when they 
Were most jealous of Admiralty jurisdiction, 
recognised this jurisdiction of the High Court 
of Admiralty except in cases where the contract 
was made and the work done within the body 
of a county. It is unnecessary to go further 
back than Ross v. Walker (1765, Wilson, 264). 
That was a motion of prohibition in a suit 
described as “a pilot’s suit for wages in 
Admiralty.” The court of common law granted 
Prohibition because the contract was made 
©n Jand and was to do work on board within 
k the body of a county” (the pilotage was 
sea Reach to Deptford) ; but in the judgment 
It was said, “It is established that every 
officer and common man who assists in navi- 
gating the ship (except the master) . . . is 
a mariner and may sue for wages in the Court 
of Admiralty.” Suits by pilots for remunera- 
tion were heard without objection by Sir 
William Scott in The Nelson (1805, 6 C. 
Rob. 227), and The Bee (1822, 2 Dods. 498). 
A similar suit for conducting an American ship 
Tom the Downs to Flushing was dismissed 
On the ground that the service was illegal 
as involving trading with the enemy; but 
there was no suggestion that the High Court 
of Admiralty had not jurisdiction : The Benja- 
min Franklin (1806, 6 C. Rob. 350). In 1830, 
in The Adah (1830, 2 Hagg. Adm. 350), Sir 
“hristopher Robinson heard a similar suit 
Without objection. Dr. Lushington admitted 
Similar claims in The Dowthorpe (1843, 2 Wm. 
Ob. 73), and La Constancia (1846, 4 N. of C. 
512), and treated pilotage as on the same 
oting as wages, and in La Constancia as 
towage also, as giving maritime liens. He 
Was wrong in thinking that towage carried a 
Vou, XVI., N.S, 


maritime lien : See Westrup v. Great Yarmouth 


Steam Carrying Company (6 Asp. Mar. Law 
Cas. 443 ; 61 L. T. Rep. 714; 48 Ch. Div. 241). 
He was right in thinking that there was a right 
in rem for towage whether there was or was 
not such a right before the Act of 1840, for 
towage is mentioned in that Act. Wages and 
pilotage were not mentioned in that Act, and 
Dr. Lushington was, therefore, exercising a 
jurisdiction which did not depend upon statute. 
Coming to more modern times, a suit for pilotage 
remuneration was heard without objection in 
The Clan Grant (6 Asp. Mar. Law Cas. 144; 
57 L. T. Rep. 124; 12 Prob. Div. 139), and 
in a note on p. 201 of the third edition of 
Williams and Bruce’s Admiralty Practice there 
is a reference to The Limerick, Nov. 23, 1875. 
These cases are subsequent to the Admiralty 
Court Act 1861, which, by sect. 10, provided 
that the High Court of Admiralty shall have 
jurisdiction over any claim by a seaman of any 
ship for wages earned by him on board a ship, 
whether the same be under a special contract, 
&c. I incline to think that “ seaman ” and 
“ wages ” as used in that section, include pilot 
and a pilot’s remuneration. The original juris- 
diction was based on so treating a pilot and his 
remuneration. It is nothing to the point that 
the Merchant Shipping Act 1854 and its suc- 
cessors define “‘seaman’’ so as to exclude 
pilot. The question is in what sense was “ sea- 
man ” used in the Admiralty Court Act 1861. 
The courts have treated it as used in the wide 
sense in which it was used in the eighteenth and 
nineteenth century, when dealing with the 
words “ any claim for wages ” in the County 
Courts Admiralty Jurisdiction Act 1868. In 
Reg. v. Judge of City of London Court and 
Owners of the steamship Michigan (63 L. T. Rep. 
492 ; 25 Q. B. Div. 339), Wills, J., after consult- 
ing Butt, J., said: “ The right to proceed in 
rem for services rendered on board a ship, 
apparently extends to every class of person 
who is connected with the ship, as a ship, as a 
sea-going instrument of navigation,” and in 
The Ruby (No. 2) (9 Asp. Mar. Law Cas. 241 ; 
78 L. T. Rep. 235 ; (1898) P. 59), Sir Francis 
Jeune, with reference to sect. 10 of the Act of 
1861, said : “ I agree.that the word seaman may 
be extended to any person who is employed 
in the practical employment or management 
of a ship; but the gist of the matter is that 
the employment must be to do the work of the 
ship.”. But whether sect. 10 includes a pilot 
or not, the jurisdiction in respect of a pilot’s 
claim was not questioned in The Clan Grant 
(sup.). That implies that if a pilot’s claim was 
not within sect. 10, then it was within the 
original jurisdiction of the court. Further, in 
the third edition of Williams and Bruce, I find 
this at p. 201: “ By the ancient practice of 
the Court of Admiralty, the privilege of suing 
in the court extended to every person other 
than the master employed on board a ship— 
to the mate, to a surgeon, to a pilot, unless the 
contract was made and the work done infra 
corpus comitatus, to a purser, to a ship’s car- 
penter, to a boatswain, to a female acting as 
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cook and steward and to an apprentice. The 
word *“ seaman,” when used in the Admiralty 
Court Act 1861, thus appears to include every 
person other than the master, who may have a 
claim for wages.” And at p. 669 are given 
forms of writ and warrant of arrest in a pilotage 
action and a form of statement of claim taken 
from The Clan Grant (sup.), and there is a 
note, ‘‘ Suits for pilotage are of rare occurrence ” 
and a further note to the statement of claim : 
“This form was drawn whilst the Merchant 
Shipping Act 1854 was in force. It can easily 
be altered to suit a case under the Act of 1894.” 
But it is said that sect. 49 of the Pilotage 
Act 1913 gives the pilot his remedy and his 
only remedy. Let us examine the statutes. 
At the date of The Bee (sup.), the Pilotage Act 
in question was 52 Geo. 3, c. 39. By sects. 57 
and 58, together with sects. 71 and 72, pilotage 
rates were made recoverable according to the 
amount involved either before Justices or 
before any of the Courts of Record at West- 
minster ; sect. 73 provided that nothing in 
this Act should impair the jurisdiction of the 
High Court of Admiralty. At the date of 
The Adah (1830) (sup.), the Pilotage Act in 
question was 6 Geo. 4, c. 125. Sects. 44 and 45, 
together with sects. 76 and 77, gave remedies 
summary or otherwise according to the amounts 
involved, similar to 52 Geo. 3, c. 39. Sect. 87 
provided that nothing in the Act should impair 
the jurisdiction of the High Court of Admiralty. 
It will be observed that both these statutes 
recognised that the High Court of Admiralty 
had a jurisdiction in matters of pilots. But 
the saving clauses leaves it open to contend 
that, without it, the remedies provided would 
have ousted the jurisdiction of the High Court 
of Admiralty. The Merchant Shipping Act 
of 1854, by sects. 363 and 364, gave a qualified 
pilot a summary remedy for pilotage dues. It 
was held that in Morteo v. Julian (41 L. T. 
Rep. 71; 4 C. P. Div. 216), that this did not 
extend to the allowances under sect. 357 of 
the Act of 1894, to a pilot taken out of his 
district. The Merchant Shipping Act 1894, by 
sect. 591, re-enacted sects. 368 and 364. The 
Pilotage Act, s. 49, re-enacts sect. 591, substitut- 
ing “ licensed pilot ” for “ qualified pilot,” and 
by sect. 34 extends the summary remedy to 
allowances to a pilot taken out of his district. 
If sect. 49 of 1913 provides the only remedy 
then the corresponding sections of 1894 and 
1854 provided the only remedy. The Clan 
Grant (sup.) and The Limerick (sup.) ought 
never to have been heard, and the passages 
cited from Williams and Bruce are wrong. I 
see no sufficiept reason why they should be 
held to provide the only remedy. It is to be 
observed that the Acts of 1854 and 1894, which 
define a seaman so as to exclude pilot, and 
provide a summary remedy for seaman’s 
wages, in terms provide that a proceeding for 
recovery of wages not exceeding 507. shall not 
be instituted in any superior court of record 
nor in any court having Admiralty jurisdiction, 
except in certain cases. See sects. 188 and 189 
of the Act of 1854, corresponding with sects. | 
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164 and 165 of 1894. The same Acts give a 
summary remedy to a qualified pilot, but con- 
tain no section corresponding to sect. 189 of 
1854, and sect. 165 of 1894, prohibiting pro- 
ceedings in superior courts of record. Further, 
if sect. 49 of the Pilotage Act does provide the 
only remedy, it would produce anomalous re- 
sults. It applies only to licensed pilots suing for 
pilotage dues (including allowances when taken 
out of the district). Pilotage in districts where 
no licence is necessary would still be within 
the jurisdiction of the court ; claims for pilotage 
abroad or cases of pilotage to which no dues were 
applicable, would still remain within the juris- 
diction, while the very men whom the statute 
sets out to protect would be left to their 
summary procedure. Moreover, while the 
Merchant Shipping Act would have permitted 
claims by seamen (exclusive of pilots) of small 
amount, to be brought in this court when the 
ship was under arrest, a pilot would have no 
such right. I hold that a pilot, claiming 
pilotage remuneration, has a right in rem, and 
can sue in this court. In general, he will be ill- 
advised to sue when he has a summary remedy, 
for he is not likely to be given costs if he 
neglects the cheaper, and pursues the more 
expensive, remedy. But in cases where the 
ship is already under arrest, and especially 
when the ship is foreign owned, it may be a 
proper thing to sue in this court. In the 
present case I hold that it was, and I give 
judgment for the plaintiff with costs. I am 
not deciding that there is a maritime lien for 
pilotage dues. It does not necessarily follow 
that because there was original jurisdiction in 
the High Court of Admiralty in respect of 
pilotage that there was a maritime lien for 
pilotage : (see the judgments of Lords Bramwell 
and Fitzgerald in The Heinrich Bjorn (6 Asp. 
Mar. Law Cas. 1; 55 L. T. Rep. 66; 11 App. 
Cas. 270). It is not proper that I should decide 
in favour of a maritime lien in the absence of 
the mortgagees. But the.amounts are so small 
that probably the mortgagees and the owners 
will both recognise that the judgments ought 
to be satisfied out of the proceeds of the ships if 
they are realised. 

Solicitors for the plaintiffs, Richards and 
Butler. 

Solicitors for the defendants, William A. 
Crump and Son. 


ASPINALL’S MARITIME LAW CASES. 


H. or L.] 


MERSEY Docks AND HARBOUR BOARD v. PROCTER. 


123 


[H. or L. 


Mouse of Lorda. 


Feb. 1, 2, and March 13, 1923. 


(Before Lords Cave, L.C., Saw, SUMNER, 
BUCKMASTER, and Carson). 


Mersey Docks AND HARBOUR BOARD v. 
PROCTER. (a) 


ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 


Negligence—Dock company—Stanchions with 
chains—Duty of company—ZInvitee—Fatal 
accident—Contributory mnegligence—Onus of 
proof—Duty of Court of Appeal in case tried 
without a jury. 


A workman employed on board a ship lying in a 
dock belonging to the appellants left the ship at 
4.50 p.m. on the 9th Dec. 1920 for the purpose of 
going to the latrine. There was a dense fog 
during the whole of that day. The way from 
the ship to the latrine lay southward across a 
piece of ground separating the East and West 
Floais and over a bridge at the southern end, 
the latrine being on the other side of the bridge. 
This piece of ground measured about 85 yards 
from east to west and about 50 yards from 
north to south. It was traversed from north 
to south by two double lines of rails laid flush 
with the ground in granite setis, and leading 
to and over the bridge. The site of the railway 
was used as a public highway, and it was lighted 
by lamps, which were alight on the evening in 
question. Round three sides of this piece of 
ground and at a distance of about 12ft. from 
the dockside, there was a line of stanchions 
placed at intervals of about 15ft. from one 
another, and chains were provided to hook to 
these stanchions and hung between them. The 
chuins were often taken down to afford access to 
the quay, but there was a standing instruction 
that the chains should always be replaced. The 
workman never returned. On the 11th Dec. 
1920 his body was found in the Wesi Float. 
The chain directly opposite the place where the 
body was found had been detached. The edge 
of the West Float was about 45 yards distant 
from the lines of rails. 

In an action brought by the widow against the 
appellants under the Fatal Accidents Act 1846, 
claiming damages upon the ground that her 
husband’s death had been caused by the appel- 
lanis’ negligence, 

Hela (Lords Shaw and Buckmaster dissenting), 
that the respondent had failed to prove negligence 
on the part of the appellants which had caused 
the death. There had been no breach of duty 
on the part of the appellants, their duty being 
to use reasonable care for the workman’s safety 
n those places to which he might reasonably 
be expected to go in the belief, reasonably 
Cee that he was entitled or invited to 

o so. 


') Leported by Epwarp J. M. Camarin, Esq., Barrister- 
at-Law. 


Hardcastle v. South Yorkshire Railway Com- 
pany (4 H. & N. 67) and Walker v. Midland 
Railway Company (55 L. T. Rep. 489) 
applied. 


Per Lord Cave, L.C.—The procedure on an appeal 
from a judge sitting without a jury is not 
governed by the rules applicable to a motion 
for a new trial after a verdict of a jury. In 
such a case it is the duty of the Court of Appeal 
to make up tis own mind, not disregarding the 
judgment appealed from, and giving special 
weight to that judgment in cases where the 
credibility of the witnesses comes into question, 
but with full liberty to draw its own inference 
from the facts proved or admitted and to decide 
accordingly. 


Decision of the Court of Appeal reversed. 


APPEAL from an order of the Court of Appeal 
reversing a decision of Branson, J. at the tria! 
of the action. The appellants were the owners 
of the Birkenhead Docks, which included two 
large floating docks called the East and West 
Floats. On the 9th Dec. 1920 the respondent’s 
husband, Albert Procter, who was a boiler- 
maker, was working on board a ship then lying 
in the East Float. There was a dense fog 
during the whole of that day. At about 
4.50 p.m. Procter left the ship saying that he 
was going to the latrine, and it was understood 
that he would then return to his work. He 
was never again seen alive. On the following 
day his cap was found in the West Float between 
the bows of two ferry boats, which were moored 
near the north-east corner of that float, and 
next day his body was found at the same place. 
His watch had stopped at five minutes past 
five o’clock. The respondent brought the 
present action against the appellants under the 
Fatal Accidents Act 1846, claiming damages 
on the ground that her husband’s death had 
been caused by the appellants’ negligence. 
The negligence alleged was that the quay was 
not fenced or guarded. 

The action was tried by Branson, J. without 
a jury, and after hearing the evidence for the 
plaintiff, he dismissed the action, stating that 
he was not satisfied that the omission to have 
the chain placed in position in the particular 
spot was negligence, and further, that he was 
not satisfied that, even if the chain had been 
there, the accident might not have happened. 
On appeal, the Court of Appeal (Bankes and 
Warrington, L.JJ., Atkin, J. dissenting) held 
that the plaintiff had proved negligence on 
the part of the defendants, which had caused 
the death. They, therefore, set aside the judg- 
ment of Branson, J. and ordered a new trial. 
The defendants appealed. 

The facts, which are sufficiently summarised 
in the head-note, are fully set out in the judg- 
ment of the Lord Chancellor. 


Greaves-Lord, K.C., Singleton, K.C., and 
D. J. Milner Heling for the appellants. 


Merriman, K.C., Madden, K.C., and J. W. 
Morris for the respondent. 
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The House took time for consideration. 


Lord Cave, L.C.—This is an appeal from an 
order of the Court of Appeal in England setting 
aside a judgment of Branson, J. and ordering 
a new trial. 

The appellants are the owners of the Birken- 
head Docks, which include two large floating 
docks called the East and West Floats. On the 
9th Dec. 1920 the respondent’s late husband 
Albert Procter, who was a boilermaker, was 
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working for an engineering contractor on board 
the steamship City of Genoa, then lying in the 
East Float. There was a dense fog during the 
whole of that day. At about 4.50 p.m. on that 
day Procter left the City of Genoa, saying that 
he was going to the latrine, and it was understood 
that he would then return to his work. He was 
never again seen alive. On the following day 
his cap was found in the West Float between 
the bows of two ferry-boats which were moored 
near the north-east corner of that float, and on 
the next day his body was found at or about 
the same place. His watch had stopped at 
five minutes past five o’clock. 

The following further facts should be stated : 
Procter’s way from his ship to the latrine lay 
southward across a piece of ground separating 
the East and West Floats, and over a bridge 
at the southern end called “ The Duke Street 
Bridge,” the latrine being just on the other side 
of the bridge. This piece of ground measured 
about 85 yards from east to west, and about 
50 yards from north to south. It was bounded 
on the east and west respectively by the two 
floats, and on the south by the waterway 
connecting them and the bridge over it. It was 
traversed from north to south, and slightly 
to the eastward of the centre of the ground, by 
two double lines of rails leading to and over the 
bridge, the rails being laid flush with the ground 
in granite setts, and the ground on each side of 
the setts being rough ground. It was said, and 
was not denied, that the site of the railway was 
used as a public highway from Seacombe to 
Birkenhead ; and it was lighted by lamps, 
which were alight on the evening in question. 
Round three sides of this piece of ground 
where it was bounded by the two floats and the 
waterway between them, and at a distance of 
about 12ft. from the dockside, there was a line 
of stanchions placed at intervals of about 15ft. 
from one another, and chains were provided to 
hook on to these stanchions and hang between 
them. Whether the chains were intended for 
the protection of pedestrians or only for the 
safety of wheeled traffic using the area of ground, 
is not stated ; but the latter appears the more 
probable reason. The chains were often taken 
down for the purpose of affording access to the 
quay ; but persons employed about the docks 
had instructions to see that the guard chains 
were in position and to replace any which 
happened to be out of position. The chain 
directly opposite to the place where Procter’s 
body was found had been detached for some 
days, apparently for the convenience of some 
men who were at work on some alterations to 
the quay, and was curled round the stanchion. 
so that access to the dock from the area of land 
was uninterrupted at that point. Some heaps 
of gravel and other obstructions lay near to, 
but not directly in front of, the opening. The 
edge of the West Float was parallel to and about 
45 yards distant from the paved way and lines 
of rails. 

Upon the above facts the respondent, the 
widow of Albert Procter, brought an action 
against the appellants under the Fatal Accidents 
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Act 1846, claiming damages on the ground that 
her late husband’s death had been caused by 
the appellants’ negligence. The negligence 
alleged was that the quay was not fenced or 
guarded at the place where the deceased walked 
Into the dock, and that no warning had been 
Sliven to the deceased of the existence of this 
unfenced or unguarded part of the quay, and 
that this unfenced part of the quay was in its 
then condition in the nature of a trap, the 
existence of which was known to the defendants 
and their servants and unknown to the deceased. 
These allegations were traversed by the defen- 
dants, who also pleaded contributory negligence 
on the part of the deceased man. 
The action was tried by Branson, J. without 
a jury ; and after hearing the evidence for the 
Plaintiff he dismissed the action, stating that 
he was not satisfied that the omission to have 
the chain placed in position in the particular 
Spot was negligence, and further that he was 
Not satisfied that even had the chain been there 
the accident might not have happened. On 
appeal, the Court of Appeal by a majority 
(Bankes and Warrington, L.JJ.; Atkin, L.J., 
dissenting) held that the plaintiff had proved 
Negligence on the part of the defendants which 
had caused the death, and accordingly set aside 
the judgment of Branson, J. and ordered a new 
trial. Hence the present appeal. 
_ It was contended on behalf of the appel- 
lants that the finding of Branson, J., being a 
finding of a trial judge on a question of fact, 
Should not have been disturbed by the Court 
of Appeal. In my opinion there is no ground 
for such a contention. The duty of a court 
hearing an appeal from the decision of a judge 
Without a jury was clearly defined by Lindley, 
M.R., in Coghlan v. Cumberland (sup.), and by 
Lord Halsbury in Montgomery and Co. v. 
Wallace-James (sup.) and is no longer in doubt. 
„2€ procedure on an appeal from a judge 
Sitting without a jury is not governed by the 
Tules applicable to a motion for a new trial after 
a verdict of a jury. In such a case it is the 
duty of the Court of Appeal to make up its 
°wn mind, not disregarding the judgment 
®Ppealed from and giving special weight to that 
Judgment in cases where the credibility of the 
Witnesses comes into question, but with full 
tberty to draw its own inference from the facts 
Proved or admitted and to decide accordingly. 
n the present case there is no question of the 
Credibility of witnesses. The material facts, so 
ar as they are known, are undisputed; and 
© Court of Appeal was at liberty and, indeed, 
the, ound to draw its own inference from 
The respondent’s case is rested on the well- 
established principle that where a landowner 
4 or induces a person to go upon his land, 
ot as a bare licensee but for some purpose in 
Which both have an interest, he must make 
reasonable provision for that person’s safety. 
is rule was clearly stated in the judgment of 
oe J.in Indermaur v. Dames (sup.) where 
rit learned judge summed up the law as 
Ows: “ The class to which the customer 


belongs includes persons who go, not as mere 
volunteers, or licensees, or guests, or servants, 
or persons whose employment is such that 
danger may be considered as bargained for, but 
who go upon business which concerns the occu- 
pier, and upon his invitation, express or implied. 
And, with respect to such a visitor at least, we 
consider it settled law, that he, using reasonable 
care on his part for his own safety, is entitled to 
expect that the occupier shall on his part use 
reasonable care to prevent damage from 
unusual danger, which he knows or ought to 
know; and that, where there is evidence of 
neglect, the question whether such reasonable 
care has been taken, by notice, lighting, 
guarding, or otherwise, and whether there was 
contributory negligence in the sufferer, must 
be determined by a jury as matter of fact.” In 
the present case it is not disputed that the 
deceased man came within the class described 
by Willes, J. He came upon the dock property 
and passed to and from the vessel where he was 
engaged upon the business which concerned 
both the dock company and himself; and he 
was entitled, subject to using reasonable care 
on his part, to expect that the dock company 
should use reasonable care to protect him from 
any unusual danger known to the company 
and not known to or reasonably to be expected 
by him. If so, the questions of fact which 
arise or may arise are three, namely: (1) 
Were the appellants guilty of negligence or 
want of reasonable care for the safety of the 
deceased ? (2) If so, was their negligence or 
want of care the cause of his death? and 
(3) Was there any contributory negligence or 
want of reasonable care on his part for his own 
safety ? 

In dealing with the first question it is im- 
portant to bear in mind the exact nature of the 
appellants’ duty to the deceased. It was not to 
give him absolute protection in whatever part 
of the appellants’ premises he might be found, 
but only to use reasonable care for his safety 
while he was upon their land and acting in 
compliance with their invitation; and this 
duty must be limited, as Lord Selborne pointed 
out in Walker and others v. Midland Railway 
Company (sup.) at p. 490), to those places to 
which he might reasonably be expected to go in 
the belief, reasonably entertained, that he was 
entitled or invited to do so. If this test is 
applied, it appears to me that there was no 
breach of duty on the part of the appellants. 
The deceased was not invited or entilled to go 
to the quayside of the West Float ; he had no 
business there, and it was nearly fifty yards 
away from his proper route to and from his 
ship. Nor could the dock company be expected 
to foresee that he would wander so far from his 
way, even in a fog, and to provide for his safety 
in so doing. If it be the fact that he lost all 
sense of direction in the fog and, missing the rails 
and lamps which would have guided him to the 
bridge, and not. seeing any of the obstacles lying 
about the area of ground or even the stanchions 
on each side of the space from which the chain 
had been removed, walked straight through 
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this narrow opening into the dock, this was an 
extraordinary mischance which no one could be 
expected to foretell or provide for; and I do 
not think that the failure of the company to do 
so argues any want of reasonable care on,their 
part. 

It is said that whatever may be the case in 
other dockyards, where the docks are generally 
left unfenced, the fact that in this case the area 
over which the deceased had to pass was in 
fact protected by chains, makes a difference, 
and accordingly that he was entitled to expect 
that the chains would remain up; and the 
“ trap ” cases are referred to. In my opinion, 
the principle of those decisions has no applica- 
tion to this case. When a person is invited 
or licensed to pass by a particular way, and the 
landowner without warning to him does some- 
thing which makes it dangerous for him to use 
that way, liability may no doubt be incurred. 
But this is because the use of the permitted way 
itself is subjected to an unknown and 
unexpected danger; and where, as here, the 
danger zone is far removed from the permitted 
way, the same considerations do not apply. 
To say that a landowner who permits an element 
of danger to exist in a place to which he neither 
invites nor expects a person to go thereby sets 
a trap for that person, would appear to me to be 
a strange use of language. In Hardcastle v. 
South Yorkshire Railway and River Dun 
Company (sup.), where a man had wandered 
from a highway and had fallen into a reservoir 
on the same land, the court held the owner of the 
land not liable ; and Pollock, C.B. made the 
following observations, at p. 74: ‘“*‘ When an 
excavation is made adjoining to a public way, 
so that a person walking upon it might, by 
making a false step, or being affected with 
sudden giddiness, or, in the case of a horse or 
carriage way, might, by the sudden starting of a 
horse, be thrown into the excavation, it is 
reasonable that the person making such excava- 
tion should be liable for the consequences ; 
but when the excavation is made at some dis- 
tance from the way, and the person falling into 
it would be a trespasser upon the defendant’s 
land before he reached it, the case seems to us 
to be different. We do not see where the liability 
is to stop. A man getting off a road on a dark 
night and losing his way may wander to any 
extent, and if the question be for the jury no 
one would tell whether he was liable for the 
consequences of his act upon his own land or 
not.” It is true that these observations had 
reference to a public way, but the reasoning 
appears to me to apply equally to a way which 
a person is invited or permitted to use. 

The result is that, in my opinion, no negli- 
gence on the part of the company was proved ; 
and if so, the other questions do not arise. But 
I think it right to add that, even if negligence 
by the company be assumed, I do not consider 
it proved that their negligence was the cause of 
the accident. No doubt it is a probable surmise 
that the deceased man lost his way in the fog, 
and unhappily missing all the signs which would 
have shown him his mistake, and either not 


knowing of or not remembering the gap in the 
chains, walked straight through it into the dock. 
But the court does not deal with surmises but 
with proofs ; and the known facts are equally 
consistent with the view that, knowing that he 
had left the line of rails and lamps and had got 
on to soft ground, he failed to take reasonable 
pains to regain a place of safety and so lost his 
life by his own imprudence, or with the view 
that knowing of the gap in the chains (which he 
must have seen twice a day at least for several 
days before the accident), he purposely passed 
through it intending to speak to someone on the 
ferry boats and stumbled into the dock. Of 
course neither of these hypotheses is proved, 
but neither is excluded by the evidence ; and it 
is for the plaintiff, who alleges that loss has been 
caused by the defendant’s fault, to establish 
that case beyond reasonable doubt. Upon this 
point Wakelin v. London and South Western 
Railway Company (sup.) is directly in point. In 
that case a widow sued a railway company under 
the Fatal Accidents Act for damages for negli- 
gence causing her husband’s death ; and it was 
proved that the dead body of the man was 
found on the railway line near a level crossing 
not guarded by a watchman, and that the man 
had been killed at night by a train which 
carried the usual head lights, but did not whistle 
or otherwise give warning of its approach. On 
these facts this House, affirming the Court of 
Appeal, held that, assuming (but without 
deciding) that there was negligence on the part 
of the company, there was no evidence to 
connect the negligence with the accident, and 
accordingly that there was no evidence to go to 
the jury. Lord Halsbury, L.C. stated the 
principle as follows : “ It is incumbent upon the 
plaintiff in this case to establish by proof that 
her husband’s death has been caused by some 
negligence of the defendants, some negligent 
act, or some negligent omission, to which the 
injury complained of in this case, the death of 
the husband, is attributable. That is the fact 
to be proved. If that fact is not proved the 
plaintiff fails, and if in the absence of direct 
proof the circumstances which are established 
are equally consistent with the allegation of the 
plaintiff as with the denial of the defendants, 
the plaintiff fails, for the very simple reason 
that the plaintiff is bound to establish the 
affirmative of the proposition : Ei qui affirmat 
non ei qui negat incumbit probatio.” Similar 
expressions are to be found in the judgments 
of the Court of Appeal in Norman v. Great 
Western Railway Company (sup.), and I think 
that they apply with great force to the 
present case. 

It is impossible not to feel compassion for the 
respondent in her loss ; but she has undertake? 
to prove that the appellants are responsible for 
it, and in my opinion she has failed to do 50: 
This being so, I am compelled to hold that this 
appeal should succeed, and I move your Lord- 
ships that the order of the Court of Appeal be 
set aside and the order of Branson, J. restored ; 
but as the respondent has been a great suffere!: 
and in view of the differences of opinion in the 
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Court of Appeal and (as I understand) in this 
House, I would propose to your Lordships that 
there should be no costs of the proceedings in 
the Court of Appeal or in this House. 

Lord SHaw.—I am so entirely satisfied with 
the judgments pronounced in this case by 
Bankes and Warrington, L.JJ. that I could 
be well content to adopt these opinions with- 
Oout presuming to add anything thereto. In 
view, however, of the difference of view in your 
Lordships’ House, I may be permitted as briefly 
as possible to put the case in my own way. 

The action is founded upon negligence, and 
Negligence must be proved. It is raised by the 
Widow of a boiler-maker, who met his death in 
the circumstances described, and whose position 
on the dock-side was that of an invitee. He was 
in the service of engineering contractors on 
board the Steamship City of Genoa, then lying 
m the East Float of Birkenhead, one of the 
appellants’ docks. He had been for some weeks 
engaged on that job, and he had the right, of 
Course, to reach it from Birkenhead, proceeding 
Over a promontory in the form of a parallelo- 
8tam which was surrounded on three sides by 
water. 

The accident occurred during his working 
hours, which lasted till 7.30 in the evening. 
He left the ship to proceed to a latrine, the 
Workmen not being permitted to use the latrine 
accommodation on board. While so proceed- 
ing, he went over the dock-side and was 
drowned. He entered the shed and made his 
€xit from the door of that for five or six yards 
by the aid of lamp-light. His correct course 
was to have sheered to the left at an angle of 
about seventy-five degrees. The night, how- 
ever, was very dark and there was a fog so 
thick as to prevent one even seeing one’s own 
hand. Such lamps as there were shed only light 
to a distance of five or six yards ; the rest of the 
Parrallelogram was shrouded in fog. 

To approach the question of negligence it is 
Necessary to consider what was the duty of the 
defendants, the dock board, with regard to that 
Piece of ground. That they had a duty, and were 
Properly conscious of that, is, I think, beyond 
question. The three sides, in so far as these 
abutted on the water, were protected by posts 
With chains slung between them. As the 
Square was used in part as a thoroughfare both 

Or pedestrian and vehicular traffic, this pre- 
Caution taken by the board is not to be wondered 
at. I should not be prepared, however, without 
pather argument to affirm that the board were 
ound to fence that square. The open face of 
“Socks in such neighbourhoods is familiar to all 
inhabitants. It may, of course, be, that a 
Square of this description, having to be crossed 
nd Tecrossed by men working on ships under 
repair in all weathers and by day and night, 
volved as a necessity that precaution which 
ue board properly took. But, as I say, it is 
ot necessary to pronounce in this case upon 
at in the abstract. 
Sn. he case, however, that comes before the 

Ouse is a different and very distinct case, 

namely, that of a square open on three sides to 
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a water danger and fenced therefrom as a 
matter of general precaution, but negligently 
left unfenced in circumstances of extreme and 
exceptional peril. In my opinion, the leaving of 
a part of the fencing open was in itself the 
creation of a danger of a very serious kind. In 
a dark and foggy night a passenger across the 
square reaching the chain is by that guided to 
the point of safety when he can cross the bridge. 
To remove the guidance and to leave a gap 
through which the passenger may step on to 
and over the dock-side into deep water and be 
drowned is a negligent omission for which the 
dock board is responsible. 

A satisfactory feature of this case is that the 
appellants seem thoroughly to have realised 
that fact themselves. Their prescriptions by 
regulation appear in these proceedings. On the 
subject of keeping the guard chains in order 
interrogatories addressed to the dock board 
are produced in answer to questions as to what 
precautions are taken. The answer is as follows, 
viz.: ‘ There are no special precautions taken 
by the board’s officials in foggy weather beyond 
seeing, as far as is reasonably possible, that the 
guard chains are all in position.” 

In response to a question as to whether there 
are any regulations or instructions issued by 
the appellants in reference to the protection of 
the quay in foggy weather. The answer is : 
“The guard chains and stanchions at the 
North East corner of the West Float on the 9th 
Dec. last were under the control of the pier 
master in charge. There are no written regula- 
tions defining whose duty it is to remove and 
replace guard chains. If the chains are removed 
by anyone it is his duty to replace them, or to 
see that they are replaced. Further, the officials 
of the Harbour Master’s Department and the 
police have instructions to see, as far as practic- 
able, that the guard chains are in position and 
to replace any which happen to be out of 
position.” 

Then there come certain entries which come 
near to the circumstances of the present case. 
A circular from the Harbour Master, dated the 
26th Jan. 1912 is printed. It is as follows: 
“ Guard chains.—The board having recently 
settled a claim for personal injuries, etc., 
caused through the breaking of a guard chain 
upon which a man was sitting and which had 
been tied up temporarily with a piece of cord, I 
have to direct that strict attention be given to 
the following instructions on the subject of 
guard chains generally : (1) The working-dock- 
man must examine daily all guard chains and 
afterwards record in the shed book particulars 
of any guard chains broken or otherwise out of 
order. (2) In the event of guard chains or hooks 
being found broken, immediately send word to 
the foreman scuttler, who will have repairs 
effected without delay, and report the matter 
to me in due course.” 

Still further, and almost directly bearing upon 
the issue of the present appeal, there is a copy 
of the head constable’s order: *“ It seems that 
there is some misunderstanding about the duty 
of the police in the matter of the guard chains 
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at the docks. Although it is not their duty to go 
round their beats for the purpose of putting 
them up, it certainly is their duty to put up 
any chain which they may find down without 
necessity when there is the least chance that 
its being left down is a source of danger.” 

It appears to me to be demonstrated by 
these citations that the appellants having placed 
chains in position, were alive to the peril of 
not keeping them in position, and were anxious 
to recognise as a matter of duty the replace- 
ment of the chains whenever a particular pur- 
pose of removal was ended, and to a report of 
accurate replacement being made and of all 
being in order. I do not, accordingly, have any 
difficulty in finding that a violation of these 
orders involves negligence, nor is there any 
doubt in the present case as to such a violation 
having occurred. One of the chains was re- 
moved, it was wrapped round the adjoining 
post, and knotted; the gap thus left was left 
for days, the knotted chain beginning to rust. 
All that is clearly proved ; the orders and pre- 
cautions on the regulations and orders had been 
violated. I think this clearly points to negli- 
gence. I think that Atkin, L.J., who dissented, 
was right when he said: “ Whether or no it is 
their duty to have some means of protection, 
I think that their legal duty is altered when 
once they do take upon themselves the position 
of protecting the approach to the water, because 
under those circumstances they do allow a 
person who knows the position to rely upon 
that protection being there in the circumstances 
in which it ought usually to be there.” In my 
opinion these propositions are sound in law. 
This induces me to refer at this stage to a 
notable circumstance in connection with the 
judgments of the court below. Branson, J., 
and, I also gather, Atkin, L.J., are not 
satisfied that Procter walked through the 
gap referred to and so met his death. Ido not 
gather that there is any difference of opinion 
among your Lordships on this point. His cap, 
and afterwards his body, were found in the 
water immediately opposite the gap. There is 
no suggestion that he got to the dock-side by 
any other access or that there was any current 
in the water which would have made his body 
drift to the point where it was found. Of 
course, it follows, however, that if a judge holds 
it not to be sufficiently proved that the deceased 
went through the gap, the rest of the case 
suggesting negligence is mere surplusage. I 
incline to the opinion that if the learned judges, 
to whom I have referred, had been satisfied, as 
your Lordships are, they might not have come 
to the opinion which they reached, and in any 
event it is pretty clear that Branson, J. would 
not, as he did, have stopped the case at the end 
of the plaintiff’s evidence. An outstanding 
feature of the case is the precautions demanded 
even under the rules of the dock for seeing that 
the chains were up, but if the learned judge 
was not satisfied that the deceased passed 
where a chain was down, then from that point 
of view he need have gone no further. The 
whole of this case, unfortunately, is thus 
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subject to that judicial mischance. Had the 
case proceeded to its natural termination 
and the’ dock authorities had been asked 
to explain the rule, the necessity for it, the 
history of the absence of chains when they 
should have been there and so on, no doubt the 
position of this gap which turned it into a trap 
might have been most completely verified. All 
that we have is that the dock board was 
scrupulous as to having the chains always up 
because of one previous accident which is put 
on record. How many more accidents there 
were caused by the condition of the chains, we 
do not know, or whether there were any. But 
the whole of that enquiry has been excluded 
mainly, though not entirely, because the judge 
who tried the case saw no necessary connection 
between the gap and the death. In these cir- 
cumstances I incline to the opinion that it would 
be a complete failure of the law to reach a 
remedy for a wrong or to ascertain whether a 
wrong was committed to keep back the case 
from full investigation. A legal problem of 
complexity, however, remains, namely, that 
assuming that Procter,-the deceased man, was 
an invitee, did the duty of the board extend to 
that particular man. But although keeping on 
to the square he had proceeded in the fog and 
darkness off his route. When he did so, it is 
urged, he lost the status of a person to whom 
the dock board owed a duty and his rights were 
not those of an invitee, but at the most that of 
a bare licensee, if so much. 

The refinements of distinctions between these 
categories are notorious and one general rule as 
laid down by Esher, M.R., may be said to apply 
to both. In Thatcher v. Great Western Railway 
(sup.), Lord Esher puts it thus: “If a person 
was on the premises of another with that other’s 
consent, the latter had a duty to take reasonable 
care not to act in such a way as to cause per- 
sonal injury to the former.” That would apply 
to both categories. In Holmes v. The North- 
Eastern Railway Company (sup.), the dis- 
crimination between the position of a licensee 
from a person present on certain premises tO 
whom the occupant has a duty to take care, 18 
thus expressed by Cleasby, B.: ‘‘ as soon as you 
introduce the element of business, which has its 
exigencies and its necessities, all idea of mere 
voluntariness vanishes.” And so in Smith V- 
The London and Si. Katharine Docks Company 
(sup.), the company was held liable, they being 
the owners of the docks, who provided access tO 
vessels by means of gangways over. To quote 
Bovill, C.J. : “ The gangway being placed there 
as the means of access to all persons having 
business on board the ship, it amounts to aA 
invitation to persons having business on board 
the ship to go upon it.” 

In my opinion (1) the appellants were bound to 
provide a reasonably safe access and exit across 
the square of land in question for workmen 
employed at the docks. (2) The workmen sO 
employed were entitled to consider the square 
fenced by posts and swing chains and may be 
taken to have known or properly assumed that 
this was so; and (8) The removal of the chains 
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constituted a trap into which, unfortunately, 
the deceased was led and so met his death. 

It is now necessary to see exactly what the 
deceased did. Having emerged from the shed 
adjoining the ship where he was working, he 
advanced a few paces by the light of a lamp and 
then sheered to the left. All this was right, but 
instead of sheering at an angle of 75 degrees and 
walking on admitting no impediment and being 
safe, he sheered only at an angle of 45 degrees 
and walked on and met no impediment and was 
drowned. Branson, J. thinks that: “ Now 
that shows that all the surroundings and the 
approaches to this place where the chain was 
down were, one might say, almost completely 
guarded by the obstructions which were put 
there. The opening which was left was a small 
one, and, so far as the evidence goes, there is no 
evidence to show that those persons who had 
the authority of the board on the spot had any 
Teason to expect that anybody would come along 
blundering in among those dumps of material in 
Such a way as to cause the chains being down to 
constitute any risk that anybody would come 
to mischief.” 

This in no way represents the true state of 
Matters with regard to the unchained gap. It 
appears clearly from the evidence, to use the 
language employed by the witness Forsyth : 

‘You could walk straight from Hall Shed to 
Where the body was found without meeting any 
Incumbrance whatever.” Had the chain been 
on he would not have been drowned ; he would 
have been guided to safety. He was not guilty 
of contributory negligence ; that is not sug- 
8ested. The ambit, accordingly, in my opinion, 
of the responsibility in such cases extends on 
the part of the dock commission to all invitees 
legitimately on the ground: “as soon as you 
Introduce the element of business which has all 
its exigencies and necessities.” The route from 
the ship, all on dock ground, in this case seems 
to be entirely the opposite of that put by 
Bowen, L.J. in Thomas v. Quartermaine (sup.), 
at p. 697 : “ where the danger is one incident to 
a Perfectly lawful use of his own premises, 
neither contrary to statute nor common law, 
where the danger is visible and the risk appre- 
Clated, and where the injured person, knowing 
4nd appreciating both risk and danger, volun- 
tarily encounters them, there is, in the absence 
of further acts of omission or commission, no 
evidence of negligence on the part of the 
Occupier at all.” The circumstances of the 
Present case are that the danger was not visible ; 
that the risk was not appreciated: that the 
Mjured person did not know or appreciate 
either and did not voluntarily encounter either ; 
that there was no absence of act of omission, 
but that on the contrary it was a further act of 
mission, the permitting the chain to remain 
removed, that constituted the negligence and 
Caused the death. 
cannot refrain, in connection with the 
8eneral doctrine of liability involved in such a 
“ase as the present, from showing how far the 
I wW has gone, even in regard to bare licensees. 
n Gallagher v. Humphrey (sup.), Cockburn, 
Vou. XVI., N.S. 


C.J., says: “ A person who merely gives per- 
mission to pass and repass along his close is 
not bound to do more than allow the enjoyment 
of such permissive right under the circumstances 
in which the way exists ; that he.is not bound, 
for instance, if the way passes along the side 
of a dangerous ditch or along the edge of a 
precipice, to fence off the ditch or precipice. 
The grantee must use the permission as the 
thing exists. It is a different question, how- 
ever, where negligence on the part of the 
person granting the permission is superadded. 
It cannot be that, having granted permission to 
use a way subject to existing dangers, he is to 
be allowed to do any further act to endanger 
the safety of the person using the way. The 
plaintiff took the permission to use the way 
subject to a certain amount of risk and danger ; 
but the case assumes a different aspect when the 
negligence of the defendant—for the negligence 
of his servants is his—is added to that risk and 
danger.” The latter portion of this passage, 
which may ke held as applying not only to 
invitees but even to licensees, seems clearly 
to point to liability in such a case as the 
present. 

This authority, coupled with Indermaur v. 
Dames (sup.), and numerous other authorities 
(their number in this branch of the law is legion) 
appear to me amply to confirm the judgment 
of the majority learned judges of the Court 
of Appeal. I cannot doubt that any other 
decision will be accompanied with practical 
danger in results, and I highly deprecate what, 
in my humble opinion, would be the mischance 
to which I have referred, in which the learned 
judge, having stopped the case and given a 
decision, had in an important element in 
deciding on such a course, taken a mistaken 
view of one of the fundamental facts of the 
case. In my view that mischance should 
be rectified, and the case should be fully 
tried. 

Lord SumNer.—It is common ground that 
the deceased, while at work on the City of 
Genoa, was an “ invitee ” of the dock board, for, 
as undertakers, the board desires and is bound 
to admit ships to the docks, and that involves 
the admission also of persons, whom the ship- 
owners or their contractors engage to work upon 
the ships. It is also common ground that the 
expression ‘‘ while at work ” involves a certain 
margin and includes going to and coming from 
the ship for the purposes of the employment, 
and also going to and coming from the latrines, 
provided by the board for such persons. This 
is common sense and, not having been in dis- 
pute, calls for no further comment. It may be, 
however, that the use of the public highway, 
which crosses the dock property, is no part of 
this invitation, but that the workman, even 
when using it for the purposes above mentioned 
does so merely as one of the public. The point 
need not be decided. 

I think the very idea of an invitation to come 
upon the koard’s premises, considering their 
character and extent, connotes some local limit 
within them. A free range over the whole 
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estate is not given to every invited workman. 
The respondent, recognising this, suggested 
two forms of limitation—the first, that the line 
of the stanchions and chains formed that limit ; 
the second, that the limit varied according as 
the day was clear or foggy. As to the first, 
there is no evidence that the stanchions and 
chains were put up with any such purpose and, 
as a fact, I am sure they were not. As to the 
second, it amounts to this, that a man, who can 
see where he is going, enjoys the rights of an 
invitee within modest boundaries ; but a man, 
who cannot, carries them with him as far as the 
limits of his actual error. Both suggestions are 
ingenious, but they are suggestions ad hoc. 
There is no decision to support them. The 
observations of Neville, J. in The Carshalton 
Urban District Council v. Burrage (sup.), are 
the nearest that I can find, but they are directed 
to sect. 30 of the Public Health Acts Amend- 
ment Act 1907, while, in general, what is said 
in the Hardcastle case (4 H. & N., at p. 74) is 
much to the contrary. 

The leading distinction between an invitee 
and a licensee is that, in the case of the former, 
invitor and invitee have a common interest, 
while, in the latter, licensor and licensee have 
none. The common interest here is that ships 
in the docks should, when necessary, be able to 
employ boilermakers on board of them. In the 
other case, the licensee has an 
interest in being allowed to pass, while the 
licensor, the leave being gratuitous, has no 
interest in the matter at all, so long as the 
licensee does not get into trouble or into mis- 
chief. I cannot see what common interest 
between the board and the deceased is involved 
in his expatiating at will over the open ground 
between the East and West Floats. He was 
indeed at liberty to cross it to Gee’s Dining 
Room, but we know that he was not going 
there and never did go there. The common 
interest involved in his being able to do his work 
in comfort extended to his visiting the latrine, 
but he was not visiting the latrine on this 
occasion, though he was probably trying to do 
so. He was actually going where he had no 
business to go at the time of the accident, though 
his mistake was alike innocent and accidental. 
How can a workman extend the board’s lia- 
bilities, indicated by this term ‘ invitation,” 
by making a mistake of his own and getting lost 
in a fog? What legal reason can there be for 
the board’s inviting him to go somewhere in a 
fog where he does not want to go at all, and 
would certainly not be invited to go in clear 
weather, and where, moreover, the board has 
no interest or desire to invite him at any time ? 
There is none: the suggestion is a mere im- 
pulse of compassion. 

There is no question here of nuisance to a 
highway or of a specific obligation, general or 
particular, to erect and maintain fences. The 
place, where the deceased’s body was found, 
was in no sense adjoining the highway. No 
statutory obligation to erect or maintain the 
stanchions and chains was referred to, and they 
may have been erected for many other pur- 
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poses than that of preventing people from 
falling into the water in the dark: (see the 
elaborate survey of the cases by Farwell, L.J., 
in Latham v. Richard Johnson and Nephew 
Limited (sup.). 

If then, the deceased’s position was at best 
that of a licensee, what duty did the board owe 
to him ? What is charged against the board is 
a pure act of omission, namely, an omission to 
put up the chain. What the plaintiff must show 
is a duty towards her late husband to put it up 
or keep it up and an injury to him caused by 
the omission. To say that the board provided 
chains and made regulations, under which this 
chain ought to have been put up, and omitted 
to have it replaced, in circumstances involving 
danger to the deceased, constitutes no cause of 
action by English law, unless a duty to the 
deceased can be made out upon grounds of law, 
and not a mere failure to do what would have 
made things safer if done. 

A licensee takes premises, which he is merely 
permitted to enter, just as he finds them. The 
one exception to this is that, as it is put shortly, 
the occupier must not lay a trap for him or 
expose him to danger not obvious not to be 
expected there under the circumstances. If 
the danger is obvious, the licensee must look 
out for himself: if it is one to be expected, he 
must expect it and take his own precautions ; 
if he will walk blindfold, he walks at his peril, 
even though he is blindfolded by the action of 
the elements. As usual in cases of duties of 
care, the reasonable man is the standard on 
both sides. The licensor must act with reason- 
able diligence to prevent his premises from 
misleading or entrapping a licensee, who on his 
side uses reasonable judgment and conduct 
under circumstances that can be reasonably 
foreseen. The licensee is to take reasonable care 
of himself and cannot call a thing a trap, the 
existence of which a reasonable man would have 
expected or suspected, so as to guard himself 
from falling into it. 

What were the facts? The deceased was a 
sober, experienced workman in the prime of 
life, not shown to have been unobservant or 
lacking in self-possession. He was an in- 
habitant of Birkenhead constantly employed 
within the area of the docks, and he had 
actually been in regular employment on the 
City of Genoa for the previous fortnight. On 
leaving the shed to go, as he said, to the 
latrine, he found himself in a dense fog 
after dark. A fog I take to be the typical case 
of a fortuitous but expected hazard, in which 
everyone must, and knows that he must, walk 
warily. 

Especially is this so when, as the man knew, 
the water of the dock lay within from 100ft. 
to 300ft. on three sides of him. As his fellow- 
workmen say, you must then be very careful ; 
as they say also, the way to the bridge, for 
which he had to make, could be found by 
noting the run of the railway lines underfoot, 
the character of the paving and the sound 
made by footsteps upon it. Within 30ft. oF 
40ft. of the shed door the deceased must have 
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crossed eight, if not twelve ‘rails, but, instead 
of following the line of them, he crossed the 
Special paving of the railroad tracks and the 
marginal paving beyond and got on to rough 
macadamised ground. He must also have got 
away from the lamps, which, if he had followed 
the rails, would at short intervals have become 
visible. It seems to me that a reasonable man, 
so circumstanced, could not have failed to 
know, before he had got halfway to the West 
Float, that he was lost in the near neighbourhood 
of deep water. 

In these circumstances what did it behove 
him to do as a reasonable man, and by what 
reasonable course on his part is the board 
entitled to have the measure of its duty fixed ? 
This is not a question of charging the deceased 
personally with contributory negligence. The 
question is, What was to be expected in such 
circumstances by the deceased on the one 
hand and by the Dock Board on the other ? 

It behoved the deceased at once to take 
Stock of his position. I say nothing of the 
Possibility of calling out to find out the 
direction of persons on the roadway or of trying 
back to strike the rails, which he had so 
recently left. I think that he should have said 
to himself that the quays, which were steep-to 
and had deep water against them, were a 
Pressing danger to a man who could not see 
where they were. True there were the posts 
and chains, but he must have known, as his 
mates knew, that they were often let down, 
and indeed are made detachable for that very 
Purpose, and that, having been let down by 
Stevedores and others not in the board’s 
employment, as well as, though less frequently, 
by the board’s own servants, it is in the 
ordinary course of human nature that they 
should often be left as they lie and not be 
replaced, until one of the board’s servants 
finds time to put them up again. As Willes, J. 
observes, a trap means something like a fraud. 

Ow, though the board may have represented 
that when the chains were taken down they 
Would be replaced as soon as possible, it never 
tepresented by word or deed that the chains 
Would not be down at any time or at all, or 
that they actually were in position at the time 
n question. It is not to the point to say that 
the deceased had a right under the regulations 
(if indeed he knew anything about them) to 
contend that the chains ought to be replaced at 
nce, for a licensee cannot be heard to say that 
an actual danger, of which he knows, is a 

anger that is concealed from him because it 
arises from somebody’s neglect of his duty. 
nia presumuntur rite esse acta has no 
‘pplication here. Neither is this a case of a 
Person who has an absolute right of user 
Seeking his remedy for the infringement of it 
Y another who has neglected to observe his 
duty not to infringe. If the gap may prebably 
be there and the wanderer knows it, the know- 
‘edge is none the less knowledge, because there 
Vught not to be any gap at all. On the other 
Nand the possibility that a man could fortui- 
tously make his way through such an entangle- 
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ment of obstructions without being brought 
up by the fullest warning, seems to me so 
remote a contingency that I much doubt 
if any practical man of whatever class 
would have expected the board’s servants to 
be on their guard against it if the accident 
which resulted in this case had not been a 
fatal one. 

Concealed dangers, as the term shows, are 
relative to the knowledge and the capacity of 
the person who suffers by them, and in this 
matter he must use his knowledge and his good 
sense reasonably and must act accordingly 
(see per Lord Atkinson in Cooke v. Midland 
and Great Western Railway Company (sup.) ; 
(1909) A. C., at p. 238). What must the 
deceased be taken to have known? He was 
no child. He knew that the fog prevented 
him from using the sense of sight for his 
protection. From his senses of feeling and of 
hearing he had the means of knowing that he 
had got beyond the road to the bridge. He 
knew that the chains were his only protection 
from the water, towards which he might quite 
probably be going, and he knew that they were 
sometimes properly put down and sometimes 
were left down, though improperly. If he did 
not know what work was going on at the quay 
and the West Float, he knew that chains might 
be down in connection with any ships that 
might be lying there: if he did, he knew that 
they might be down in connection with the 
construction work that was actually going on, 
as indeed proved to be the case. If, knowing 
the risk, he elected to go on and chance it, 
volenti non fit injuria. He might have elected 
to try back. It is said that the effect of fog is 
so bewildering that one loses all sense of 
direction. I rather think that varies a good 
deal with the man, the fog, and the nature of 
the ground, but let it be so ; he might still have 
advanced step by step, feeling the ground 
before him with his foot before committing 
himself beyond the power of recall. The 
ground near the line of chains was littered with 
materials of various kinds, and, if we are to 
infer what is probable from evidence of what is 
certain, we ought to infer that the deceased 
more probably struck upon some of these 
obstructions than that he somehow cleared 
them all, and, if he did so, he ought reasonably 
to have inferred either that he was getting near 
the line of chains, supposing that he knew 
what work was going on, or, supposing that he 
did not, then that he had got on to ground in a 
condition wholly unusual and strange, and had 
better sit down and wait or shout for direction 
than go striding on, confident that, wherever 
he was and wherever he went, there would be 
a chain in position to keep him safe. 

Evidence was given to show that this chain 
had been down for some days. This rather goes 
to increase the probability that a prudent 
workman would not rely on a chain always 
remaining in position or always being promptly 
replaced, but, for the rest, I think it is irrelevant 
under the circumstances of this case. If the 
board is liable, it is liable because the chain 
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was not up at the time when the deceased 
approached the edge of the quay. The board 
is none the more liable to his widow because the 
chain was not up when he was not there, and 
none the more, whether the omission to put it 
up was long or short. 

My conclusion is that there was no trap, 
because in the deceased’s place a reasonable 
man would have known that, such as it was, the 
danger was one to be reckoned with. That the 
odds were against the deceased’s hitting off the 
precise gap in the line of chains no more helps 
the respondent than it does the appellants. 
The danger was one of which a reasonable man 
had expectation or notice sufficient to have 
enabled him to avoid any evil consequences 
arising from it. I do not think it necessary to 
go through the cases, for the principle involved 
is familiar and only the application is conten- 
tious, but I think Lord Selborne’s reasoning in 
Walkers case (sup.) strongly supports the above 
conclusions. I would like to add that, if I 
have not dwelt on the melancholy circumstances 
of this accident, it is not that I am not sincerely 
sorry for the widow or that I mean in any way to 
blame the deceased, but merely that, in a ques- 
tion of law, which is not without its difficulties, 
I only find myself embarrassed by considera- 
tions distressing in themselves, which every 
lawyer knows to be logically irrelevant. 

Branson, J. was not satisfied that the deceased 
met his death because the chain was down. 
We need not consider whether this conclusion 
should be left undisturbed. I agree that the ques- 
tion is open to review, nor should I go further 
than to say that, if the learned trial judge 
declared that the plaintiff’s evidence did not 
satisfy him of a conclusion essential to be proved 
by the plaintiff, I should give earnest considera- 
tion to his doubt before adopting an opposite 
conclusion. I think, however, that in justice 
to him it is worth while to recall how little we 
actually know in this case, as distinguished 
from what we may conjecture. The deceased 
told two men that he was going to the latrine ; 
why he did so I cannot imagine, since it was 
none of their business. He was lost in the fog, 
and was not seen alive again. Whether he 
had any further purpose ; whether he relieved 
himself in the darkness on finding that he had 
missed his way, and then went on for some 
unknown, though not impossible, reason of his 
own; whether he passed through the gap 
unconscious of being in the line of the chains at 
all, or was near enough to either stanchion to 
know where he had got to, but proceeded, 
thinking that he had now got his bearings 
again ; whether he fell into the water in trying 
to follow the line of stone-paving along the 
quay edge, or because he had no idea how near 
the water was ; whether he ever caught sight 
of either of the lamps, which would lie near his 
route, if he went straight from the shed door to 
the quay—these and many other such things 
are beyond our knowledge. I doubt if one view 
of any one of them is really more probable than 
another. It is not a case of the accident speak- 
ing for itself. The chains are about 12ft. from 
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the water’s edge. The gap in the chains and 
fall into the water, at least 12ft.—four or five 
strides—beyond it, have to be casually con- 
nected by just inference from the plaintiff's 
evidence, and, for my part, I am not surprised 
that the learned judge was not satisfied that 
this connection was made out. 

I should allow the appeal. 

Lord BuckmasTER.—I am unable to agree 
with the view expressed by Branson, J. and 
by Atkin, L.J. that it is a pure conjecture as to 
the way in which Albert Procter met his death 
on the 9th Dec. 1920. I think the circum- 
stances established by the evidence are sufficient 
to warrant the reasonable inference that the 
disaster arose by his walking across the quay 
for a perfectly legitimate purpose, missing his 
way in the fog, and passing through the gap 
where the chains were down that fenced the 
quay from the water. Upon this view the 
Court of Appeal are unanimous that liability 
would be established, and the question 18 
whether the appellant has succeeded in showing 
that they were wrong. I do not think he has. 

I refer, for the purpose of this opinion, to the 
statement made by Lord Selborne in the case of 
Walker and others v. Midland Railway Company 
(sup.). It is the nearest case in point, and the 
guiding principle laid down must be accepted. 
In that case, as in this, the accident occurred to 
a man lawfully upon the premises by invitation. 

In that case, a guest at an hotel in search of 
a lavatory at night entered a room and fell 
down the well of a service lift. Lord Selborne 
stated the duty of the hotel proprietors in these 
words : “ The duty must, I think, be limited to 
those places in to which guests may reasonably 
be supposed to be likely to go, in the belief, 
reasonably entertained, that they are entitled 
or invited to do so.” 

In the present instance there was a dense fog- 
The distance from the shed to the place where 
Procter fell into the water is in a straight line 
about 85 yards, and away from the place to 
which he was going. The difficulty that this 
case presents is in determining what are the 
limits of the area where a man might reasonably 
be expected to be in such a spot as this quay 
during a dense fog. It is impossible to recon- 
struct in the light all that may happen in the 
darkness. I recognise that Procter must have 
crossed the rails and that if these were once 
crossed on the western side he was off his 
track, but in the fog every sense is obscured, 
and I find it difficult to believe that a man 
must necessarily have known that he crossed 
the rails at the point opposite the shed, OT» 
even if he did, that it was easy for him to get 
back, or that it was unreasonable to expect, 18 
the circumstances, that he might wander where 
he did. s 

In these cases it must always be a matter of 


; degree. Had the quay been narrower so that 


the water was nearer to the railway, there 
would, I apprehend, be little doubt of the 
The actual distance 
does not seem to me so great as to affect their 
liability. The matter is one of considerable 
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difficulty, but I should have answered the 
question put by Lord Selborne in favour of the 
respondent, and I am fortified in this opinion 
by the knowledge that that also is the view of 
the members of the Court of Appeal. 

Lord Carson.—I am of opinion that this 
appeal should be allowed. 

The principle of law applicable is clearly laid 
down by Lord Selborne in the case of Walker 
and others v. Midland Railway Company (sup.) 
already referred to. “ This is not a question 
of any act done by the respondents—it is 
One of alleged neglect or default—wrongful 
Neglect or default there could not be unless a 
duty which was not performed was previously 
Owing by the respondents towards the plaintiff's 
husband or towards persons in the same 
Situation in respect of the place when the acci- 
dent happened.” In the present case I can find 
no such duty. It was not contended that the 
defendants were under any obligation to erect 
or maintain fences round the dock, but it is 
argued that having erected the stanchions and 
the chains the absence of the chain in this 
Particular place constituted an unusual danger 
and was quoad the deceased something in the 
Nature of a trap. In other words, as I under- 
Stand the argument, it amounts to this, that the 
deceased, being employed on a ship lying in the 
Kast Float at Birkenhead, finding himself in- 
Volved in a fog and losing his way, was reason- 
ably entitled to assume, and did assume, that 

e chains everywhere attached to the stanchions 
Would be in their proper places, and that he 
Could therefore proceed to wander over the 
locus in quo with the expectation of finding such 
Chains as a protection from falling into the 
Water. As regards the appellants, on the other 
hand, the question I think is, ought they 
Teasonably to have anticipated that a man or 
men working in the East Dock, as the deceased 
Was, might, if a fog arose, take the risk of 
wandering over the promontory under a reason- 
able belief that he or they could rely upon the 
chains affording him or them protection? I 
80 entirely agree with Lord Sumner in his 
analysis of the facts so far as we know them, 
and of the tests to be applied in forming a 
Judgment on the question of reasonableness, 
that I think it is unnecessary for me to attempt 
to recapitulate them. In the words of the 
Noble Lord, “ My conclusion is that there was 
no trap because in the deceased’s place a 
Teasonable man would have known that such 
as it was the danger was one to be reckoned 
with.” 

AI should like also to express my concurrence 
With the views expressed by Atkin, L.J. on the 
‘ding of Branson, J. that he was not satisfied 
‘hat the deceased met his death because the 
Shain was down. 

I do not doubt that this House has the tight 
0 find the fact proved which the learned judge 

bought was not proved, but in a case such as 
Nis, where so little is proved and so much is left 
© conjecture, I cannot but think that the con- 

USion of the judge was justified and reasonable, 
and I should certainly be very slow to reverse 


it unless I had a very clear conviction in my 
own mind, which I have not, that the fact was 
satisfactorily proved. Appeal allowed. 

Solicitors for the appellants, Rawle, Johnstone, 
and Co., agents for W. C. Thorne, Liverpool. 

Solicitors for the respondent, Helder, Roberta, 
Giles, and Co., agents for John A. Behn, 
Liverpool. 


Dec. 4 and 5, 1922 ; and March 16, 1928. 


(Before Lords FINLAY, ATKINSON, SUMNER, 
WRENBURY, and Carson.) 


LARRINAGA AND Co. LIMITED v. SOCEITE 
FRANCO AMERICAINE DES PHOSPHATES DE 
MEDULLA, Paris. (a) 


ON APPEAL FROM THE COURT OF APPEAL IN 
ENGLAND. 


Charter-party—Severability of contracts—Frus- 
tration. 


By a charter-party dated the 25th April 1913 
made between the appellants as owners ond 
the respondents as charterers, it was provided 
that the owners should provide six steamships 
to carry parcels of phosphates from T. to D. 
in the spring and autumn respectively of the 
years 1918, 1919, and 1920. By reason of the 
war and the conditions prevailing at the time 
the first three shipments were not made, but in 
Oct. 1918 the charterers wrote to the owners 
demanding fulfilment of the charter-party. The 
owners refused to nominate a vessel and stated 
that the contract was at an end. The dispute 
was accordingly referred to arbitration, and the 
arbitrator held that there was no frustration or 
abrogation of the charter-party. 

Held, that there was nothing in the nature of the 
contract or in the conditions prevailing at the 
time it fell to be performed, making it impossible 
for the contract to be performed, and the charter- 
party was never frustrated. It was a contract 
for six separate and independent voyages, and 
although there was a mutual understanding 
between the parties not to call for the provision 
of tonnage or cargoes for the first three ship- 
ments under the contract during the period of 
hostilities the rights of the charterers remained 
intact as regards the three later shipments. 

Decision of the Court of Appeal affirmed. 


APPEAL from an order of the Court of Appeal 
(Bankes and Scrutton, L.JJ., Atkin, L.J., dis- 
senting) dated the Ist June 1922 affirming a 
judgment anc order of McCardie, J. on an 
award in the form of a special case stated by an 
arbitrator. 

The appellants were shipowners who before 
the war had a line of cargo steamers running 
from the southern ports of the United States 
of America to Europe. The respondents owned 
mines in the United States of America from 
which they shipped phosphates to buyers in 


(a) Reported by Epwarp J. M. CHAPLIN, Esq. Barrister- 
at-Law. 
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Europe. On the 5th April 1913 a charter- 
party was made between the appellants as 
disponents of six steamships to be named 
fourteen days before readiness to load, and the 
respondents as charterers. It was for the 
carriage of six parcels of phosphates from Port 
Tampa or Tampa in charterers’ option to 
Dunkirk at the rate of 15s. 3d. per ton. Each 
of the six parcels was to be 38000-3300 tons, 
margin in owners’ option. The loading dates 
were the 15th March/15th May, and the 
15th Sept./15th Nov. respectively in each 
of the years 1918, 1919, and 1920. Clause 15 
provided that should the steamer not arrive at 
her loading port, and be in all respects ready 
to load under the charter on or before the 
stated dates, the charterers should have the 
option of cancelling the charter. Clause 20 
provided that all disputes which might arise 
relating to the charter-party should be sub- 
mitted to arbitration in the usual manner. At 
the time when the charter-party was entered 
into two similar contracts dated respectively 
the 26th July 1912 and the 10th Sept 1912 
were in course of fulfilment, and at the out- 
break of war in Aug. 1914 there were respec- 
tively three and ten voyages as yet unper- 
formed under the said two contracts. 

In consequence of the change of circum- 
stances caused by the war the charterers 
waived their right to the first three shipments. 

By letters dated the 25th Oct. 1918 and the 
2ist Nov. 1918 the respondents reminded the 
appellants that they were under contract to 
carry parcels in 1919 and 1920, and intimat- 
ing that if peace was signed before the date 
fixed for the first 1919 voyage they would 
demand fulfilment of the charter-party, as the 
Dunkirk buyers had notified that they were 
expecting delivery. 

The Treaty of Peace between Great Britain 
and Germany was signed on the 28th June 1919. 

On the 27th Aug. 1919 the respondents again 
wrote to the appellants asking them to name a 
steamer for the second 1919 voyage. On the 
4th Sept. 1919 the appellants replied that they 
were advised that the war and its incidents had 
put an end to the contract. 

The dispute having been referred to arbitra- 
tion, the arbitrator made an award, holding 
that there was no frustration, and assessing 
the damages at 29,1377. 10s. McCardie, J. 
affirmed the award. 

On appeal to the Court of Appeal (Bankes 
and Scrutton, L.JJ., Atkin, L.J., dissenting) 
held that having regard to the course of business 
between the parties, the contract should be 
treated as a series of separate contracts 
embodied in one document, and that, althougk 
frustrated as to part it might have to be 
performed as to the remainder and therefore 
there was no frustration of contract. 


The shipowners appealed. 


R. A. Wright, K.C., A. T. Miller, K.C., and 
Valentine Holmes for the appellants. 


Jowiti, K.C. and James Dickinson for the 
respondents. 


The following cases were cited : 


Taylor v. Caldwell, 3 B. & S. 826 ; 

Appleby v. Myers, 16 L. T. Rep. 669 ; 
L. Rep. 2 C. P. 651 ; 

Metropolitan Water Board v. Dick, Kerr, and 
Co. Limited, 117 L. T. Rep. 766 ; (1918) 
A. C. 119; 

Distington Hematite Iron Company Limited 
v. Possehl and Co., 115 L. T. Rep. 412; 
(1916) 1 K. B. 811; 

Krell v. Henry, 89 L. T. Rep. 328 ; (1903) 
2 K. B. 740; 

The Moorcock, 6 Asp. Mar. Law Cas. 
357, 373; 60 L. T. Rep. 654; 14 Prob. 
Div. 64; 

Re Arbitration between F. A. Tamplin 
Steamship Company Limited and Anglo- 
Mexican Petroleum Products Company 
Limited, 13 Asp. Mar. Law Cas. 284, 
467; 115 L. T. Rep. 315; (1916) 2 
A. C. 397 ; 

Hamlyn and Co. v. Wood and Co., 65 L. T. 
Rep. 286 ; (1891) 2 Q. B. 488 ; 

Jackson v. Union Marine Insurance Com- 
pany Limited, 2 Asp. Mar. Law Cas. 435; 
31 L. T. Rep. 789 ; L. Rep. 10 C. P. 1253 

Bank Line Limited v. Arthur Capel and Co., 
14 Asp. Mar. Law Cas. 370; 120 L. T. 
Rep. 129 ; (1919) A. C. 435 ; 

Ertel Bieber and Co. v. Rio Tinto Company 
Limited, 118 L. T. Rep. 181; (1918) 
A. C. 260 ; 

Honck v. Muller, 45 L. T. Rep. 202; 
L. Rep. 7 Q. B. Div. 92. 


The House took time for consideration. 


Lord FınLaxy.—The appellants in this case 
are a Liverpool shipping company owning 
steamers running between Europe and the 
southern ports of the United States of America. 
The respondents are the owners of phosphate 
mines in Florida. A dispute arose between 
them with reference to a contract made in 
April 1913 for the chartering of vessels to 
bring phosphates from Port Tampa in Florida 
to Dunkirk. An agreement, dated the 19th Dec. 
1919, was entered into for reference to arbitra- 
tion of this dispute, and the matter comes 
before your Lordships’ House upon an award 
in the form of a special case. 

The claim of the phosphate company was for 
failure to provide vessels for the carriage ot 
phosphates to Dunkirk from Port Tampa, and 
the main case set up on behalf of the Larrinaga 
Company was “ frustration ” by reason of the 
war. The arbitrator by his award, subject tO 
the opinion of the court on points of law on the 
case stated by him, found that the Larrinag® 
Company was liable to the phosphate company 
in damages for their failure to provide steamers 
for the last three voyages and assessed the 
damage at 29,1371. 10s. The case in the first 
instance came before McCardie, J. who con“ 
firmed the arbitrator and gave judgment fof 
the amount assessed. His decision was COP- 
firmed in the Court of Appeal by Bankes @ 
Serutton, L.JJ. (Atkin, L.J. dissenting). 

The material facts lie in small compass. 
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Three contracts for chartering vessels were 
entered into between the appellants and the 
respondents. The first (a), dated the 26th July 
1912, was for the carriage of four consignments 
of phosphates, each of 3000 tons, ten per cent. 
More or less, from Port Tampa to Dunkirk at 
dates ranging from the Ist July 1913 to the 
30th Sept. 1915. The second (b), dated the 
10th Sept. 1912, was for eleven consignments, 
Some of 3000 tons ten per cent. more or less, 
and some of 4500 tons, ten per cent. more or 
less, of phosphates, also from Port Tampa to 
Dunkirk, at dates ranging from the 15th March 
1914 to the 28th Feb. 1918. Neither of these 
two contracts is in question in the present 
Proceedings. 

The third contract (c) is that to which the 
present proceedings relate. Its date is described 
Sometimes as the 5th April and sometimes as 
the 15th April 1918. It provides for the 
Carriage of six consignments of 3000-3300 tons 
each of phosphate from Port Tampa to Dunkirk 
at dates ranging from the 15th March 1918 to 
the 15th Nov. 1920. There is an ordinary 
form of charter-party for carriage from Port 
Tampa to Dunkirk, and on the back there is a 
note that it applies to the six parcels with their 
Several dates. By the fifteenth clause in the 
body of the charter it is provided that should the 
Steamer not arrive at her loading port and be in 
all respects ready to load under this charter on 
or before the day stated in the note on the back, 
the charterers have the option of cancelling, the 
Same to be declared when the vessel is ready to 
load. It seems clear that this option applies 
Only to a cancellation so far as the particular 
voyage is concerned. 

It is stated in the special case that in conse- 
quence of the confusion caused by the war the 
charter-parties for shipments during the early 
Period of the war were declared by both sides 
to be null and void. This has no reference to 
the charter-party now in question (c). 

In Feb. 1916 the phosphate company desired 
to recommence shipments, and inquired whether 
the Larrinaga Company were willing to execute 
their contracts. The Larrinaga Company 
replied that after the war started they had 
agreed to cancel all charters dates of which 
came within the period of the war (this referred, 
it was admitted, to charters so far as they 
Telated to voyages, the dates of which fell 
Within the period of the war), and went on to 
Say that a large amount of their tonnage had 

€n commandeered by the Government, and 
that it did not seem reasonable to ask them to 
Send boats to Dunkirk, having regard to the risk 
of damage. On the 24th of the same month 
(Feb. 1916) the charterers replied, “ Naturally 
We do not insist upon Messrs. Larrinaga and Co. 
Sending their steamers to Dunkirk during the 
Period of hostilities.” 

The arbitrator, after setting out this letter, 
Proceeds, ‘“‘ This reply was transmitted to the 
Owners, and thereafter both parties acted with 
regard to all the charter-parties for parcels of 
Phosphate to Dunkirk on the basis that owners 
Were not to be compelled to nominate tonnage 


nor charterers to be compelled to ship during 
the period of the war” 


The case goes on to state that in consequence 
of this arrangement no further correspondence 
took place between the parties until the 25th 
Oct. 1918, when, the Germans being in full 
retreat, the charterers wrote to the Larrinaga 
Company the following letter : 

As the war through which we are passing may 
now very shortly terminate, we take the liberty to 
remind you that in pursuance of the charter-party 
of the 15th April 1913, you are to carry during the 
course of the years 1919 and 1920 cargoes of phos- 
phates land pebble with consignment to Dunkirk. 
The first cargo is arranged for the 15th March to the 
15th May 1919, and we at once notify you that if the 
peace is signed at that datc we shall demand the 
execution of your engagements, our buyers having 
notified to us that they expect to receive at Dunkirk 
the phosphate which we have sold to them. Await- 
ing the favour of your acknowledgment hereof. 


No reply having been received, this letter was 
repeated and confirmed by the charterers on 
the 21st Nov. 1918, and on the 2nd Dec. the 
Larrinaga Company replied as follows : 


We have your favours of the 25th Oct. and the 
2ist Nov. informing us that your buyers are now 
prepared to receive phosphate at Dunkirk and 
asking us to fulfil charter-party for cargo the 
15th March to the 15th May 1919. We take note 
of your advice, but all shipping is still under 
Government control and may remain so a long time, 
but even if the Government commenced releasing 
ships in the near future, it appears to us the war and 
Government control have interfered to such an 
extent with a charter such as ours that the question 
may well arise whether the charter is still binding. 
It is, however, not necessary to go into this at 
present. 


On receipt of this letter the charterers wrote 
on the 7th Dec. the following: “ We note 
your remarks, with regard to which we make 
our reservations.” 

The special case finds specially that phosphate 
was so valuable as a fertiliser that its import 
into Europe was encouraged by the Allies, and 
quotes a passage from the report for 1919/1920 
of the Chamber of Shipping of the United 
Kingdom, in which it is remarked that the 
Government have directed that tonnage should 
be provided for the carriage of phosphates. 
The special case also points out that from the 
shipping point of view phosphate is a most 
desirable consignment, having regard to its 
small bulk relatively to its weight. 


Summing up the effect of the correspondence, 
the special case states as one of the findings of 
fact the following : 


That a mutual agreement was established by the 
correspondence referred to above in which it was 
agreed between the parties that the owners were not 
to be compelled to furnish steamers nor charterers 
to ship the cargoes of phosphate during the period of 
hostilities or the period of the war, and that the 
period of this agreement was extended by the 
charterers’ letter of the 27th Aug. 1919 (semble the 
25th Oct. 1918), to the date upon which peace should 
be signed, and the charterers accordingly made no 
claim for tonnage to be provided for the 1918 
voyages, and I also find that charterers have no 
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claim against the owners for their failure to provide 
a steamer for the first voyage of 1919. 


This first voyage of 1919 would have been for 
the carriage of consignment No. 3 in the 
contract (c), loading date the 15th March to 
the 15th May 1919. 

On the 27th Aug. 1919 the charterers 
repeated their demand for a steamer to carry 
lot No. 4, the 15th Sept. to the 15th Nov. 1919. 
and the Larrinaga Company replied on the 
4th Sept that there was no change in the 
situation since their letter of the 2nd Dec. was 
written. They added, and it is this which 
brought matters to a head, “ We have, however, 
been taking legal advice as to the position, and 
we are advised that the war and its incidents 
have put an cnd to the contract.” On the 
19th Dec. 1919, the arbitrator was appointed. 


The thirteenth finding of fact by the 
arbitrator is most important. It is as follows : 

So far as it is a question of fact I find that there 
was nothing in the nature of the contract or in the 
conditions prevailing at the time it fell to be per- 
formed making it impossible for the contract to be 
performed and that the charter-party of the 
15th April 1913 was never frustrated nor abrogated 
and that in refusing to nominate steamers to load 
the three parcels arranged for the 15th Sept. to the 
15th Nov. 1919, and for 1920, owners committed 
a breach of the charter-party. 


And in dealing specifically with the sub- 
missions of fact made by the owners, the 
arbitrator finds that the charter-party was a 
speculative charter-party and both parties took 
the risk that different conditions might prevail 
when the charter-party came to be performed ; 
that there was no frustration of the contract, 
and that the alteration in trade conditions in 
consequence of the war was not fundamental 
as regards the eharter-party obligations, such 
alteration being one of the risks taken by the 
parties on entering into a contract which was not 
to be performed until a lapse of five years ; 
that the Government would have permitted the 
shipment of these cargoes and that there was 
nothing to prevent the owners from chartering 
neutral tonnage for the voyages in question, and 
that after the 15th Feb. 1919 there was no 
requisition or direction imposed by the British 
Government upon the owners’ tonnage prevent- 
ing the carriage of the phosphates contracted for 
during the years 1919 and 1920; that the con- 
ditions prevailing in 1918, 1919, and 1920 were 
not in contemplation of either party, but that 
each party, having regard to the speculative 
nature of the contract, took the risk of such 
conditions prevailing ; that the contract sought 
to be enforced was in substance and effect the 
same contract that was entered into in 1913. 
The findings of the arbitrator which I have thus 
summarised are set out at length in the special 
case. 

The arbitrator’s award was that, subject to 
the opinion of the court on any point of law, 
the owners were liable to the charterers in 
damages in respect of the last three voyages. 

The Larrinaga Company have submitted in 
argument at the Bar of your Lordships’ House 


eee eel 


that in point of law the award ought to have 
been in their favour. 

The doctrine of “ frustration ” as a defence to 
an action for breach of contract has been very 
much discussed in recent years. If a man 
contracts absolutely to do a certain thing he is 
liable on his contract, even if the performance of 
it has since the contract become impossible. 
When certain risks are foreseen the contract 
may contain conditions providing that in 
certain events the obligations shall cease to 
exist. But even when there is no express 
condition in the contract, it may be clear that 
the parties contracted on the basis of the con- 
tinued existence of a certain state of facts, and. 
it is with reference to cases alleged to be of this 
kind that the doctrine of ‘ frustration ” is most 
frequently invoked. If the contract be one 
which for its performance depends on the con- 
tinued existence of certain buildings or other 
premises, it is an implied condition that the 
premises should continue to be in existence, 
and their total destruction by fire without 
fault on the part of those who have entered 
into the contract will be a good defence. Such 
a contract does not as a matter of law imply 2 
warranty that the buildings or other property 
shall continue to exist. (Taylor v. Caldwell, 
sup.; Appleby v. Myers, sup.) 

I share the doubts which have been expressed 
(see Pollock on Contracts, 8th edit., p. 439, and 
the following pages) as to the extension of this 
doctrine to such cases as Krell v. Henry (sup-) 
and the other cases known as the Coronation 
cases. In each case the question must be, 
What was the basis on which the contract 
proceeded ? It may be that the parties con- 
tracted in the expectation that a particular 
event would happen, each taking his chance, 
but that the actual happening of the event was 
not made the basis of the contract. 

If, in consequence of war, there is a com- 
pulsory cessation of the execution of a contract 
for construction of works of such a character 
and duration that it fundamentally changes the 
conditions of the contract and could not have 
been in the contemplation of the parties when 
it was made, to hold that the contract still 
subsists would be “ not to maintain the original 
contract but to substitute a different contract 
for it.” (Metropolitan Water Board v. Dick 
Kerr and Co. Limited (sup.) and the judgment of 
Rowlatt, J. in Distington Hematite Iron Com- 
pany Limited v. Possehl and Co. (sup.) 

It is quite clear from the findings of the 
arbitrator that performance of this contract 
was not made impossible by the war. The 
conduct of the parties, as stated in the special 
case, shows that they did not regard the out- 
break of war as effecting any fundament 
change in the incidents of the charter-parties- 
Inconvenience and danger there was, no doubt, 
but the parties, taking a business view of the 
matter, were content to agree that the ship- 
ments should not be required while the war con- 
tinued. They obviously contemplated resum- 
ing them when peace should have been con- 
cluded. 
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We are asked to review the findings of the 
arbitrator as being on a mixed question of fact 
and law, and, therefore, subject to review by 
the court. Upon the facts of the special case, 
the view to which these facts lead me is, that 
the conclusions of the arbitrator were right, 
both in fact and inlaw. This is the view which 
rile taken by Bankes, L.J., and by Scrutton, 

J. 


It is true that Atkin, L.J. dissented. With 
the greatest respect for any opinion of his, Iam 
unable to agree with him in this case. His 
judgment rests upon two propositions : the first 
is, that the contract was dissolved on the 
doctrine of frustration. I have already given 
my reasons at length for thinking that there 
Was no frustration in the present case, and that 
the parties themselves recognised this. 

The second ground on which the Lord Justice 
Proceeds is that which was taken at the Bar as a 
Second point completely separate from “ frustra- 
tion,” It was this, that apart from frustration 
altogether the defendants are entitled to say, 
we contracted for six shipments—we did not 
get them, and we did not contract for three. 
This ground appears to me untenable on the 
facts of the present case. It was by the consent 
of both parties that the first three shipments 
under this contract were not made. How can 
this be said to affect the right of the charterers 
to have the remaining shipments carried out ? 
The case presents a totally different aspect from 
that which it would have borne if the shipments 
Nos. 1, 2, and 3 under this contract had not 
been made in consequence of a wrongful repudia- 
tion by the charterers of these shipments, and 
an assertion of a right to convert the contract 
for six shipments into a contract for three. 
They did nothing of the kind. As a matter of 

usiness convenience the first three shipments, 
Which would have been during the continuance 
of the war, were dispensed with by common 
Consent. The right under the remaining con- 
tract was intact so far as this point is concerned, 
and, as I have already stated, I think that the 
aah contention on the ground of frustration 
ails, 

I wish to add that I entirely agree with the 
Observations made by McCardie, J. as to the 

angers attending any undue extension of the 
doctrine of frustration as a defence to actions 
of contract. The doctrine is perfectly, sound 
and thoroughly established, but care is very 
Necessary in its application to particular cases. 

In my opinion the appeal should be dis- 
Missed with costs. 

Lord Axkinson.—The facts have already 
been fully stated. But for the division of 
Opinion in the Court of Appeal, I should have 
been of opinion that this was a plain case. Any 
difficulty one may feel in deciding it is due to 
the unscientific and careless way in which the 
Parties have framed the instrument in which 
they designed to embody the agreement at 
Which they had arrived. 

On the 5th or 15th April 1913 they, through 
their agents, executed a charter-party in a 
Printed form, upon the proper construction of 

Vor. XVI., N.S. 


which, coupled with the endorsement on its 
back, the question for decision mainly, if not 
entirely, depends. It begins with a provision 
that the appellants are disponents of six good 
steamships not named. No flag is named, no 
measurements given. And then it proceeds as 
if it dealt with one ship, a steamer, and only 
one, and provides that she shall repair to 
Tampa in Florida and there load and carry 
from thence to Dunkirk phosphate in bulk 
from the mines of the respondents, in no case 


“exceeding”? “as stated hereafter tons,” 
and not less than “as stated hereafter 
tons.” 


No number of tons are stated in the body of 
the charter-party, but it must, I think, be taken 
that the words “as stated hereafter” refer to 
the endorsement on the back of the charter- 
party in which latter the tons are stated. By 
clause 15 of the charter-party it is provided that 
“should the steamer not arrive at her loading 
port and be in all respects ready to load under 
this charter on or before the day of ‘as stated 
hereafter’ the charterers have the option of 
cancelling the same (i.e., the charter-party), 
to be declared when the vessel is ready to load.” 
On the back of the charter-party one finds the 
following endorsement : 

The within charter applies to six (6) parcels, the 
three last of which were as follows, the first three 
having been abandoned by consent: No. 4,— 
8000/3300 tons, margin in owners’ option, loading 
dates the 15th Sept. to the 15th Nov. 1919. No. 5. 
— 8000/3300 tons, margin in owners’ option, loading 
dates the 15th March to the 15th May 1920. No. 6. 
—¥8000/3300 tons, margin in owners’ option, 
loading dates the 15th Sept. to the 15th Nov. 1920. 
The cargo to be discharged by charterers’ stevedore 
at steamer’s expense and at lowest current rate 
including the cost of tubs if same required by 
charterers. Should steamers load at Tampa, 
captain to report to charterer’s agents who will be 
named three months before lay days commence on 
each parcel. (Signed) H. G. T. and Co.—Société 
Franco-Américaine des Phosphates de Médulla, 
Un Administr, (Signed) L. Menage. 


It is not disputed that the charter-party plus 
the endorsement on its back together contain 
the contract of the parties. It is an advance 
contract. The first service under it is not to be 
rendered till about five years after its date and 
the last till about seven-and-a-half years after 
its date. It is difficult to see upon what princi- 
ple the charterers must not be held to have 
taken the risk of what might happen in these 
periods of years. It will also be observed 
that the endorsement deals not at all with 
ships but with the cargoes which are to be 
carried by them, so that the appellants could 
perform their part of their contract by provid- 
ing ships to carry these cargoes no matter to 
whom the ships belonged. The fact that the 
appellants’ own ships were requisitioned by 
the Government would not by itself relieve them 
from the obligation to supply ships to implement 
their contract, unless they proved in addition 
that it was commercially impossible for them 
to procure other suitable ships by charter or 
otherwise to do so. 
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I concur with the Court of Appeal in thinking 
that by executing this charter-party and the 
endorsement on its back, the appellants and 
respondents entered into one contract, not six 
contracts ; but this one contract dealt with six 
wholly distinct, separate, and severable adven- 
tures between which there was no inter- 
dependence in the sense that the carrying out 
of any one of them was made to depend in any 
way upon the carrying out or abandonment of 
any of the others. The six adventures were 
not united into one composite adventure by 
any condition of that kind. 

The appellants’ counsel admitted that though 
clause 15 of the charter-party purports to give 
to the respondents the right to cancel the 
charter-party itself, this ınust mean only the 
tight to cancel it quoad the particular ship which 
arrived late. As I understood Mr. Wright, he 
contended that this fact had no significance 
because it was a provision of the contract. It 
is in my mind just because it is part of the 
contract that it has significance. It shows that 
the six adventures do not form such a composite 
whole that they may not be separately dealt 
with, the one abandoned or dispensed with 
without affecting the others. 

Since the case of Re Arbitration between 
F. A. Tamplin Steamship Company Limited 
and Anglo-Mexican Petroleum Producis Com- 
pany Limited (sup.) was decided, it has, I 
think, been generally accepted that the principle 
upon which the courts of law act in absolving 
persons from the further performance of their 
contract by reason of the frustration of its 
objects, is correctly stated by Lord Loreburn 
in his judgment in that case, at pp. 403-4 of 
the report. After dealing with the authorities 
he says: ‘‘ In most of the cases it is said that 
there was an implied condition in the contract 
which operated to release the parties from 
performing it, and in all of them I think that 
was at bottom the principle upon which the 
court proceeded.” It is, in my opinion, the 
true principle, for no court has an absolving 
power ; but it can infer from the nature of the 
contract and the surrounding circumstances 
that a condition which is not expressed was a 
foundation upon which the parties ‘“ con- 
tracted.” It is not enough, however, that this 
inference should be merely a reasonable infer- 
ence to draw and nothing more. It must be 
an inference which it is necessary to draw in 
order to effectuate the intention of the parties 
as revealed by the language they have used. 
In Hamlyn and Co. v. Wood and Co. (sup.) 
and the case of T'he Moorcock (sup.) the law 
upon the point was laid down thus. “A 
stipulation must not by implication be intro- 
duced into a written contract unless, on con- 
sideration of the contract in a reasonable and 
business-like manner, an implication necessarily 
arises that the parties must have intended that 
such a stipulation should exist. It is not 
enough to say that it would be a reasonable 
thing to make such an implication. It must 
be an implication which is necessary in order to 
effectuate the intention of the parties.” Again 


it is impossible to imply in a contract any term 
or condition inconsistent with its express pro- 
visions, or with the intention of the parties as 
revealed by those provisions. In Re Arbitra- 
tion between F. A. Tamplin Steamship Company 
Limited v. Anglo-Mezxican Petroleum Products 
Company Limited (sup.) Lord Parker, dealing 
with this question, said at p. 422: “ It is, of 
course, impossible to imply in a contract any 
term of condition inconsistent with its express 
provisions, or with the intention of the parties 
as gathered from those provisions. The first 
ding, therefore, in every case is to compare 
the term or condition which it is sought to 
imply with the express provisions of the contract 
and with the intention of the parties as gathered 
from those provisions, and ascertain whether 
there is any such inconsistency.” The phrase 
“ frustration of a contract,’ is an incorrect 
phrase. It is the performance of the contract 
which must be frustrated, with the result that 
the contract itself is thereby dissolved. In the 
ease of a charter-party, it is the maritime 
adventure with which the charter-party deals 
that must be “frustrated.” This is obvious 
from the judgment of Bramwell, B. (as he then 
was) in Jackson v. Union Marine Insurance 
Company Limited (sup.). Lord Sumner, in his 
judgment in Bank Line Limited v. Arthur 
Capel and Co (sup.) points out what was the 
origin of the phrase “ frustrate the commercial 
object of the contract,” and what would be the 
effect of such a frustration upon the contract 
of the parties. During the argument addressed 
to your Lordships on behalf of the appellants, 
though [I listened to it most attentively, 
failed to apprehend precisely what was the unex- 
pressed condition which, to use Lord Loreburn’s 
language, formed the foundation of the contract 
entered into by the appellants and respon- 
dents on the 13th April 1913. It certainly was 
not, it would appear to me, to be that England 
should not be at war with any power, European 
or other, during this period of seven-and-a- 
half years from its date. Nor was it a con- 
dition that the appellants should be relieved 
from the obligation to provide ships to imple- 
ment their contract if their own ships should be 
requisitioned by the Crown. In my view, there 
is nothing in the contract or in the surrounding 
circumstances to induce any court to infer that 
these conditions or either of them formed the 
foundation of the contract of the parties. 
the appellants had contracted that they would 
employ in the stipulated adventure none bu 
ships belonging to themselves, it might possibly 
be contended that there was an implied condi- 
tion upon which this written contract w325 
based, to the effect that if they should be 
deprived of the use of these ships by force 
majeure, such as a requisition by the Crown, they 
should be relieved from the further perform- 
ance of their vuntract. But the parties never 
entered into a contract of that kind. The 
arbitrator, a commercial man and not a lawy€!’ 
has found as a fact that there was nothing © 
prevent the appellants from chartering neutral 
tonnage for the three voyages in respect = 
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which the respondents claim relief, namely, 
those in Nov. 1919, and May and Nov. 1920. 
Had they done this, they would have had a 
Complete answer to the respondents’ claim. 
The correspondence which passed between the 
Parties clearly supports, in my view, the finding 
of the arbitrator, that it was agreed between the 
parties that the appellant should not furnish 
Steamers nor the respondents ship cargoes of 
phosphate during the period of the war, and that 
this agreement was, by respondents’ letter of 
the 27th Aug. 1919, extended to the date at 
which peace should be signed. 

It may well be that these mutual agreements 
could not be enforced at Jaw, but they show 
Clearly that the parties regarded the agreement 
of the 5th April 1913, not as dissolved, but as 
existing and being valid and binding ; but that 
Owing to the condition of things prevailing, 
they were willing to abstain from enforcing 
each against the other the rights which this 
contract conferred respectively upon them. 
For these reasons I think that the appeal fails. 
that the decision appealed trom was right, and 
should be upheld and the appeal be dismissed 
with costs. 

Lord Sumner.—The rights of the parties in 
this case must depend upon the original charter 
of the 15th April 1913, for no agreement was 
afterwards entered into which would vary 
them. Neither the communications which 
actually passed, nor the suspension of com- 
munications, shows more than that both 
acquiesced in dropping the first three voyages. 

The charter-party provides for six separate 
Voyages, each being a distinct commercial 
adventure. There is no reason why a single 
Contract should not provide for many adven- 
tures, nor why those adventures should not 
be entirely independent of one another. 
That the voyages are to be made at fixed 
and regular intervals; that the cargo is to 
be always of the same material ; that the ports 
of loading and discharge, the rate of freight and 
the contractual terms are to be the same 
throughout, only show that the adventures are 
Severally as like one another as possible, not 
that they are not several adventures. For 
Anything that appears the suppression of one or 
More voyages would not affect the others, 
though it might affect the shipowners’ profits 
One way or the other. If there was a lump sum 
freight for the six voyages, different considera- 
“ons would arise. 

It is said that, when the time for the first 
Voyage arrived, the first adventure was frus- 

ated, war having caused a supersession of 
active relations between the parties, and that 

he whole of the contract adventures were 
Nereupon frustrated also, being all bound up 
together, because the consideration for per- 
°mming any one voyage was the promise to 
Perform it and five others, and that a six-voyage 
harter cannot be turned into a three-voyage 
Charter, for this would be a different contract. I 

ink this argument begs the question. I see 
no difficulty in the considerations being as 
parate as the voyages. The rate of freight 


is the same, it is true, though the commercial 
results of the voyages may differ widely, but 
the advantage of securing a dead-weight cargo 
in advance at a port of initial loading so 
adjacent to United States loading ports as Port 
Tampa is, deliverable at a port of final dis- 
charge, so close to British and Continental dis- 
charging ports as Dunkirk is, may well com- 
pensate for a rate of freight which is not 
always profitable per se. Indeed, in a contract 
made in 1913 and possibly only to be com- 
pleted in 1921, a rate of freight fixed in 1913 
could hardly be anything but a speculation, and 
might as well be a flat rate as not. 

It is of some importance to observe that, 
among the many cases of frustration decided 
in the last few years, this case can find no 
comparable precedent. Neither party to the 
contract here is an alien enemy. Nothing to be 
done under the contract became illegal at any 
time. Nothing was prohibited by legal 
authority. Neither the port of loading nor 
the port of discharge was under blockade and, 
if the appellants’ own ships were under requisi- 
tion, they could have fulfilled their contract 
with other ships, of which they might be able 
to obtain the disposition. Clearly, they took the 
risk of being able to get the stipulated vessels 
when wanted. Your Lordships are not con- 
cerned in this case with the uncertain duration 
of a war still continuing, for the question arises 
only after the cessation of hostilities, and there 
is no question of any “ postponement of the 
voyages now in dispute for an inordinate time ” 
or at all. Here is no charter “ dependent for 
the possibility of its performance on the con- 
tinued availability of a Specific thing,” for 
nothing more specific than the ports of Tampa 
and Dunkirk is involved, and they remain in 
being. So far as the ships are concerned, this 
is not a contract de certo corpore at all. Nor 
can it be said that “ the foundation of what the 
parties are deemed to have had in contem- 
plation has disappeared and the contract itself 
has vanished with the foundation.” As regards 
the last three voyages, every “ subject-matter 
which is essential to the performance of the 
contract ” is available. The ports are there and 
so is the phosphate, and it is not even shown 
that no ships conformable to the charter could 
have been obtained. The contract, if the last 
three voyages had been made, would, in my 
opinion, have been the same contract as that 
originally contemplated, for the first three 
might, within its terms, have been prevented and 
excused by excepted perils, and a contract for 
six voyages which results in only the second 
three being made is the same contract, whether 
the first three fail by reason of matters expressly 
excepted in the contract or excepted by the 
parties impliedly under the doctrine of frustra- 
tion in its modern form. The argument 
always gets back to the same question, namely, 
whether this is a contract for six separate , 
adventures or for one composite adventure 
carried out in six stages. 

The most favourable way in which the appel- 
lants’ case was put was this. Ultimately 
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frustration is a question of fact, and that 
question must be answered as at the time when 
the frustrating facts arise, for if the adventure 
is frustrated the contract is dissolved then and 
there without any further election or notice on 
either side, and it is important that the parties 
should be able to know forthwith how they 
stand. Accordingly, if, in the circumstances as 
they appeared to be, when the time for com- 
mencing the first voyage arrived, the true 
conclusion is that, in the supposed intention of 
the parties when they entered into the charter, 
such circumstances, so viewed, would defeat 
the whole contract, then the contract was forth- 
with discharged, no matter what happened after- 
wards when the dates of the later voyages were 
reached. 

Even on this footing the same difficulty still 
arises that, if the voyages were really intended 
to be separate and independent voyages, the 
parties cannot have intended the failure of one 
to involve the failure of all. They may have 
been entitled to say that the circumstances 
which led to the failure of the first seemed likely 
to continue in existence when the time came 
for the second and so on, but to my mind, that 
of itself leads only to the conclusion that the 
time for deciding whether each separate ad- 
venture is frustrated arises in this case when 
the time for performing it has substantially 
arrived and not before. To hold otherwise 
would be to convert a contract for separate 
adventures into a contract for one composite 
adventure to the prejudice of one party or the 
other. 

It was argued on the strength of what was 
said in the case of Ertel Bieber and Co. v. Rio 
Tinto Company Limited (sup.) by my noble and 
learned friend, Lord Dunedin (at p. 270), and by 
Lord Parker of Waddington (at p. 283), that if 
a given construction, quoting Lord Dunedin’s 
words, ‘‘ would be to turn a contract for two 
million tons into a contract for far less,” the 
construction so described must be rejected out- 
right, and so, in this case, a construction which 
results in the shipowners being bound to three 
voyages, having contracted for six, must be bad 
also. It is plain that in that case both noble 
Lords were dealing with the question in hand, 
viz., whether a suspensory clause applying, 
among other things, to the event of war, could, 
as between subjects and enemies of his Majesty 
be an answer to the dissolution of the whole 
contract on the outbreak of war, which would 
naturally be the result in law of that relation and 
could leave standing such part of the contract 
as would not eventually become performable 
till after the conclusion of peace. It is, indeed, 
a cogent reply to such a contention to say that 
it makes a new contract between the parties, 
but no such argument applies where the ques- 
tion is whether the intention of the parties 
themselves, neither being an enemy of the King, 
is not to drop such voyages as cannot be per- 
formed and to retain such as can. It may be 
thought unlikely that they would have intended 
three voyages to be obligatory when three 
others had been abandoned, but from the nature 


of this contract I am assured that it is not- 
These are distinct voyages, not an out-and- 
home voyage as in the case put by Bramwell, 
L.J. in Honck v. Muller (sup.) (at p. 99), nor a 
single voyage as in Jackson v. Union Marine 
Insurance Company Limited (sup.). 

Atkin, L.J. observes in his dissentient judg- 
ment that “ this is a typical case of frustration. 
Substantially the whole of the existing circum- 
stances which formed the basis of the contract 
had disappeared during the war the 
possibility of regular service, and regular ship- 
ment, which alone gave the mutual obligations 
of fixed shipments at a fixed price a commercial 
basis, had by common consent disappeared- 
At the root of the doctrine of frustra- 
tion lies the necessity for relieving commercial 
men of suspense.” With great respect 
venture to question this. In the case of @ 
contract like this, which is an extreme case 
of commercial providence, everything was sO 
obviously liable to be upset, more or less, by 
changes of circumstances of all sorts as to make 
it very difficult to say that in 19138 the parties 
intended even the Great War to involve the 
dissolution of the contract five years afterwards, 
though till 1918, at any rate I suppose, it would 
remain in force. In effect most forward 
contracts can be regarded as a form of com- 
mercial insurance, in which every event is 
intended to be at the risk of one party oF 
another. Each party is likely most to need the 
maintenance of such a contract exactly when 
the other would most wish to be rid of it. If, 
as here, neither party wished the first three 
voyages to be performed, the remedy was to 
let them drop one by one, as they did, and to 
see how things went on. ‘To relieve the ship- 
owners of suspense by dissolving the entire 
contract would, after all, only plunge them into 
a new suspense, namely, how to get dead- 
weight cargo, and at a pre-war rate of freight, 
too, if ships should be once more at their dis- 
posal. The charterers again, unless this charter 
stood, would not be able to sell their product 
c.f. and i., when the prospect of restarting the 
Dunkirk mills improved, except at the cost of 
speculating on the freight element in the price 
so that they, too, would necessarily be exposé 
to some suspense one way or the other. If the 
suspense is unilateral the result of putting a^n 
end to it by dissolving the contract may only 
be to deprive the other party of the chance of 
administering a not unprofitable squeeze. Al 
the uncertainties of a commercial contract can 
ultimately be expressed, though not very 
accurately, in terms of money and rarely, if 
ever, is it a ground for inferring frustration of 2? 
adventure that the contract has turned out tO 
be a loss or even a commercial disaster for some- 
body. If a contract is really a speculative 
contract, as this plainly is, the doctrine *© 
frustration can rarely, if ever, apply to it, for the 
basis of a speculative contract is to distribute 
all the risks on one side or on the other and t° 
eliminate any chance of the contract falling t° 
the ground, unless, indeed, the law has put 4? 
end to it. Even the outbreak of war does 70% 


ASPINALL’S MARITIME LAW CASES. 


141 


oOo Oo SSS 


Cr. oF APP.) 


Moss STEAMSHIP COMPANY v. BOARD OF TRADE. 


[Cr. or App. 


hecessarily result in the frustration of com- 
Mercial adventures. It may dissolve a contract 
as involving a trading with the enemy, which is 
a totally different ground, but, apart from this 
and in spite of the uncertain duration of war, it 
must depend on the facts whether there is a 
frustration of the contemplated adventure in 
reality. No one can tell how long a spell of 
Commercial depression may last ; no suspense 
can be more harassing than the vagaries of 
foreign exchanges, but contracts are made for 
the purpose of fixing the incidence of such risks 
in advance, and their occurrence only makes it 
the more necessary to uphold a contract and 
not to make them the ground for discharging 
it. 
I would dismiss this appeal. 


Lord Wrenzury and Lord Carson concurred. 
Appeal dismissed. 


Solicitors for the appellants, Charles Light- 
bound and Co. 

Solicitors for the respondents, William A. 
Crump and Son. 


Supreme Court of Judicature. 


COURT OF APPEAL. 


Dec. 18 and 19, 1922. 


(Before BANKES, WARRINGTON, and 
ScruTTon, L.JJ.) 


Moss Srramsuir COMPANY v. BOARD OF 


TRADE. (a) 
APPEAL FROM THE WAR COMPENSATION COURT. 


Indemnity Act—Charter-party—V oyage directed 
by Government—Voyage to be for charterers’ 
account—Loss to charterers—Compensation 
—Interference with business—‘ Regulation of 
general application”’—Indemnity Act 1920 
(10 & 11 Geo. 5, c. 48), s. 2, sub-ss. i (b), 
2 (iii.) (b) ; Schedule, Part II. 


By sect. 2, sub-sect. 1 (b), of the Indemnity Act 
1920, any person who has, otherwise than by 
requisition of a ship, “ sustained any direct 
loss or damage by reason of interference with 
his . . . business through the 
exercise during the war of any power 
under any enactment relating to the defence of 
the realm shall be entitled to pay- 
ment of compensation in respect of such loss or 
damage.” By sub-sect. 2 (tii.) (b), if the 
claimant would apart from ihe Act have no 
legal right to compensation, the compensation 
ts to be assessed according to the principles set 
Jorth in part TI. of the schedule to the Act ; by 
which ** The compensation to be awarded shall 
be assessed by taking into account only the 

_ direct loss and damage suffered by the claimant 


{9) Reported by W. C. Saxvrorp, They esis 
W. 


by reason of direct and particular interference 
with his property or business, and nothing shall 
be included in respect of any loss or damage due 
to or arising through the enforcement of any 
order or regulation of general or local applica- 
tion, or in respect of any loss or damage due 
simply and solely to the existence of a state of 
war.” 

The claimants, a shipping company, chartered a 
ship for the purpose of their ordinary business, 
namely, running a line of steamers to the 
Mediterranean. Clause 32 of the charter-party 
provided that if the ship was directed by the 
Government for some voyage the direction was 
to be for the charterers’ account. The Govern- 
ment directed the ship to Cuba to load a cargo 
of sugar. The voyage was not profitable to the 
charterers, nor did they earn the profits which 
they would have made if the ship had been 
employed in the Mediterranean trade. In 
consequence of the rise of shipping rates owing 
to the war it was impracticable for the 
charterers to charter another ship in substitu- 
tion. They claimed compensation, under the 
Indemnity Act 1920, for the loss sustained by 
the Government’s interference with their busi- 
ness. 

Held, that they were not entitled to compensation. 

By Bankes, L.J.: On the ground that the loss 
was due to the “ enforcement of a regulation of 
general application.” 

By Warrington and Scrutton, L.JJ.: On the 
ground that the loss was occasioned by the fact 
that the charterers’ own contract with the ship- 
owners bound them to carry out the direction of 
the Government on their own account, and that 
consequently there was no direct interference 
with their business. 

By Scrutton, L.J.: Also, on the ground that the 
loss resulted from the fact that it was not 
profitable to employ a substituted ship in the 
charterers’ business because of the high rates 
charged for ships owing to the ewistence of a 
state of war. 


APPEAL by the Board of Trade from a decision 
of the War Compensation Court. 

The claimants owned a line of steamers 
engaged in the Mediterranean, Black Sea, and 
Egyptian trade. On the 16th July 1919 they 
chartered from the Adam Steamship Company 
the steamship Abelour on time charter for 
fifteen months. The charter-party fixed the 
trade within the limits “ United Kingdom, 
Continent, Black Sea, Mediterranean Trades, 
including Egypt to United States of America 
and United Kingdom, and for other trades as per 
owners’ warranties attached.” The charter 
provided by clause 32 that: “ If during the 
currency of this charter steamer is directed by 
the British Government . for some 
voyage or voyages this direction is to be for 
charterers’ account and this charter-party with 
all its conditions to temain in force between the 
charterers and owners. Should steamer be 
requisitioned by the British Government this 
charter to be null and void.” By a reg. 39BBB, 
made in July 1917, under the powers conferred 
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by the Defence of the Realm Act, the Shipping 
Controller was empowered to make orders 
restricting or giving directions with respect to 
the nature of the trades in which ships were to 
be employed, including directions requiring 
ships to proceed to specified ports; and by 
reg. 89DD, made in Feb. 1919, British ships were 
prohibited from proceeding to sea without a 
licence of the Shipping Controller. The Ship- 
ping Controller on the 3rd Jan. 1920, refused a 
licence to the belour to proceed to the 
Mediterranean and directed the Adam Steam- 
ship Company to send her to Cuba to load a 
cargo of sugar. As the Abelour was not 
requisitioned no hire became payable by the 
Government to the claimants, who had to pay 
the full charter hire to the owners, and lost 
thereby the sum of 14,7581. They also lost 
the profit, amounting to 61982., which they 
would have made if the ship had been allowed 
to make the proposed voyage to the Mediter- 
ranean. The claimants could not minimise that 
loss by hiring another ship in the place of the 
Abelour, owing to the high rate of hire ruling at 
the time. The claimants sought to recover the 
above two sums as compensation under sect. 2, 
sub-sect. 1 (b), of the Indemnity Act 1920. 
The majority of the Compensation Court found 
that: ‘‘ The charterers’ business was that of a 
carrier of goods by their line of steamers to the 
Mediterranean, Black Sea and Egypt, and the 
Abelour was chartered as a vehicle for carrying 
on that business and no other.” They held, on 
the authority of the Elliott Steam Tug Company 
v. Shipping Controller (15 Asp. Mar. Law 
Cas. 406; 126 L. T. Rep. 158; (1922) 1 K. 
B..127) that the direction to the owners 
to send her on a voyage for which she was 
not chartered was an interference with the 
business of the charterers which directly caused 
a loss to them of money thrown away and 
profits, and accordingly awarded to the 
claimants the two sums claimed. ‘The dis- 
sentient member of the court distinguished the 
Elliott Steam Tug Case (sup.) on the ground, 
amongst others, that the charter there did not 
contain a clause similar to clause 32 of the 
present charter; and he was of opinion that 
the effect of that clause was to make the Cuba 
voyage a part of the charterers’ business, so 
that the loss flowed from their own contract 
and not from any interference by the Controller. 


The Board of Trade appealed. 


Sir Ernest Pollock, K.C., MacKinnon, K.C., 
and Darby for the Board of Trade.—By 
clause 32 of the charter-party, the charterers 
had made provision for a direction by the 
Government, and the voyage to Cuba when 
directed was not an interference with their 
business, but was the result of their own 
voluntary act done in anticipation of the 
regulation being applied to this particular 
ship. The case is distinguishable on that 
ground from the Elliott Steam Tug case (sup.). 


Sir Leslie Scott, K.C. and Le Quesne for the 
charterers.—The question whether the voyage 
to Cuba was an interference with the charterers’ 


business is not open, for the Compensation 
Court by a majority decided that question 
of fact in the affirmative; and there being 
an interference with the charterers’ business, 
the case is governed by the Elliott Steam 
Tug case (sup.). Clause 382 is res inter 
alios acia and does not affect the position 
between the charterers and the Government. 
If the Government is going to cause a loss to 
either A. or B., and A. agrees with B., that if 
the loss is caused, A., as between A. and B., 
shall bear it, that agreement does not in itself 
take away from A. the right he has to com- 
pensation from the Government. Further, the 
loss would have fallen on the charterers in the 
first place and not on the shipowners, if the 
clause had not been inserted, and it is there- 
fore immaterial as regards the charterers’ 
claim against the Government whether it was 
inserted in the charter-party or not. The 
proximate and direct cause of the loss to the 
charterers was the Government’s direction, 
and not the insertion of clause 32 in the 
charter-party. 

Bankes, L.J.—Before dealing with the facts 
of this case, I wish to say a word about the case 
of Elliott Steam Tug Company v. Shipping Con- 
troller (15 Asp. Mar. Law Cas. 406; 126 L. T. 
Rep. 158 ; (1922) 1 K. B. 127), because I think 
that case has been supposed to have decided 
something more than it did in fact decide. A 
tug was chartered to the claimants for an 
indefinite period on very favourable terms, the 
charterers having the option of determining the 
charter-party at any time by giving fourteen 
days’ notice to the owners. The tug was 
requisitioned by the Government, and was 
under requisition for a considerable time. The 
charterers, having a favourable charter, thought 
it to their interests not to determine it, so that 
they might have the use of the tug when the 
requisition should cease. 

In these circumstances, they claimed com- 
pensation for loss of profits which they would 
have made by the use of the tug during the 
period of the requisition. The Compensation 
Court awarded them compensation for loss O 
profits for thirty days, considering that they 
were entitled to that time to consider their 
position, but refused them any further com- 
pensation for loss of profits after the thirty 
days on the ground that they ought to have 
minimised the loss by putting an end to thé 
charter, in which case they would no longeTt 
have to pay hire to the owners. The case the? 
came to this court, and the only point discusse 
was whether upon the facts the charterers ha 
proved any “direct loss”? to their business 
within the meaning of sect. 2, sub-sect. 1 (b) 
of the Indemnity Act 1920. It was contende 
for the respondent that there was no direct 10s§ 
at all, but that, if there was, inasmuch as 
compensation was to be awarded upon the 
principles upon which the Commission had 
hitherto acted, and as the Commission had 
never previously allowed loss of profits, it 
could not be recovered. Warrington, L.J. and 
I both thought, contrary to the opinion O! 
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Serutton, L.J., that the loss of profits claimed 
Py the charterers was a “ direct loss ” within 
the meaning of the sub-section. No question 
Was raised before us upon the construction 
Which ought to be put upon the language of 
Part II. of the schedule. But as from the 
Judgment of the Compensation Court it was 
doubtful whether they had refused to allow 
Compensation for loss of profits after the thirty 
days on the ground that it was not a direct loss, 
in which case the majority of this court thought 
they were wrong, or on the ground that the 
allowance of such loss would have been in 
Contravention of the express language of 
Part II. of the schedule, we remitted the case to 
them so that they might find the necessary 
tacts relating to that question. 
,, [The report of the Compensation Court was 
“hat the claimants in normal times would have 
had no difficulty in hiring another tug in the 
Place of the Frank, and would consequently 
Nave suffered no loss ; that they failed to obtain 
another at a commercially practicable rate 
Solely owing to the existence of a state of war. 
The Court of Appeal held that upon the above 
‘acts it was impossible to say that the Com- 
Pensation Court had gone wrong as matter of 
‘aw, and dismissed the appeal.] 
Pass now to consider the facts of the present 
case. The claim is by the Moss Steamship 
°mpany for compensation for direct loss 
Which they have sustained by interference with 
eir business under the following circumstances. 
he claimants, who run a line of steamers to the 
€diterranean, chartered the steamship Abelour 
On a time charter for fifteen months dated the 
lth July 1919. At that time regs. 39BBE 
and 39pp were in force, the former having 
been made in 1917 and the latter early in 1919. 
tter the passing of those regulations it appears 
© have become the practice for persons 
entering into charter-parties, whether owners 
Or charterers, to insert in the contracts some 
Provisions as to what was to happen in the 
“vent of the vessel being requisitioned or 
rected upon a particular voyage, it being 
üncertain at the date of the contract whether 
ie requisition or the directed voyage would 
turn out profitable or not.’ In this charter-party 
't was provided by clause 82 that: “ If during 
the currency of this charter steamer is directed 
the British Government for some 
Voyage or voyages this direction is to be for 
Charterers’ account, and this charter-party with 
all its conditions to remain in force between the 
arterers and owners.” The vessel was 
Subsequently directed by the Shipping Con- 
roller during the currency of the charter to 
Proceed on a voyage t» Cuba, instead of on 
© voyage which the charterers had contem- 
Plated, and which, in the opinion of the 
‘ompensation Court, would have been a profit- 
able Voyage. The directed voyage resulted in a 
Substantial loss. The majority of the Com- 
Pensation Court came to the conclusion that 
©mpensation was recoverable for that loss, 
E ing of opinion that, on the authority of the 
ltiott Steam Tug case (sup.), it was to be 


treated as a direct loss by reason of interference 
with the charterers’ business. 

I am quite prepared to deal with this case 
on the footing that the charterers’ business 
included the chartering of vessels to take the 
place of any of their regular line which for 
some cause or other were not available, and the 
working of such vessels when chartered, and I 
am quite prepared to adhere to my view 
expressed in the Elliott case that a loss of profit 
experienced by charterers as the result of such 
interference would be a direct loss within the 
meaning of sect. 2, sub-sect. 1 (b), provided it 
satisfied the other conditions of the statute. 

In the present case three questions of law 
arise for decision upon the facts stated by the 
Compensation Court: First, was there any 
interference with the business of the charterers. 
through the exercise or purported exercise 
during the War of any power under any enact- 
ment relating to the defence of the realm or any 
regulation made or purported to be made 
thereunder ? Secondly, if there was such an 
interference, was it a “ particular interference ” 
within the meaning of part II. of the schedule ? 
And thirdly, if there was an interference and 
it was particular, was the loss complained of 
due to the “ enforcement of any order of general 
+ . . application”? Upon the first of 
those questions it was contended for the 
respondent that there was no interference with 
the charterers’ business because, before the 
regulations were put in force in reference to this 
particular ship, the charterers had, in conse- 
quence of the making of the regulations, decided 
to carry on their business so far as this 
particular ship was concerned in a certain way, 
that is to say, to treat any voyage which she 
might be directed to undertake as being under- 
taken on their own account; and it was said 
that the voyage when so undertaken was not 
the result of any interference with their busi- 
ness, but was brought about by their own 
voluntary act done in anticipation of the 
regulation being applied to this particular ship. 
Speaking for myself, I think there is great force 
in that argument, and if it were necessary to do 
so I should be prepared to accept it and act 
upon it. But I prefer to rest my judgment 
upon a different ground which I will deal with 
presently. 

Upon the second question, whether, assuming 
that the direction was an interference, it was a 
“ particular interference,” I do not propose to 
say anything, because the true interpretation 
to be put on those words may have to be con- 
sidered in some later case and I do not wish to 
say anything which may embarrass the tribunal 
in dealing with a claim which may depend upon 
facts very different from those in the present 
case. But I may say that in all cases falling 
within sect. 2, sub.-sect. 2 (iii.) (b), that is to 
say, cases in which there would be no legal 
right apart from the Act, special attention 
must be directed to the language of part II. of 
the schedule ; for that is the part of the Act to 
which you must look to ascertain the principles 
upon which compensation is to be assessed in 
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such cases. Although a particular claimant 
may be primd facie entitled to compensation 
under sect. 2, sub-sect. 1 (b), on the ground 
that he has sustained a direct loss by reason of 
interference with his business through the 
operation of a regulation made under an 
enactment for the defence of the realm, if you 
find, when you come to consider part II. of the 
schedule, that his claim is not covered by the 
language of that part his claim to compensation 
will fail. It provides that: ‘* The compensa- 
tion to be awarded shall be assessed by taking 
into account only the direct loss and damage 
suffered by the claimant by reason of direct 
and particular interference, but it indicates 
certain kinds of loss which are to be excluded 
from consideration, one of which is loss “ arising 
through the enforcement of any order or 
regulation of general application.” 

That brings to me the third question. 
Assuming that the loss here was a direct loss 
caused by a particular interference with the 
charterers’ business, was it due to the enforce- 
ment of a regulation of general application ? 
I think that it was, and it is on that conclusion 
that I prefer to found my judgment. Those 
words appear to me to cover this case com- 
pletely, whether it be looked at from the point 
of view of the charterers’ having anticipated 
its application by the manner in which they 
conducted their business, or from the point of 
view of its actual application to their particular 
ease. In either view the loss was due to the 
enforcement of a regulation of general applica- 
tion. On that ground I think that the majority 
of the Compensation Court were wrong in 
awarding the compensation claimed, and the 
appeal should be allowed. 

WARRINGTON, L.J.—I am of the same 
opinion, but I prefer to base my judgment on 
what I think is the proper inference to be drawn 
from the facts with reference to the question 
whether the claimants’ loss was caused by 
interference with their business through the 
exercise by the Shipping Controller of the 
powers conferred upon him by the regulations 
complained of within the meaning of sect. 2, 
sub-sect. 1 (b). The facts, as found by the 
tribunal and which I unreservedly accept, are 
that the regular and ordinary business of the 
claimants consisted in trading to Egypt and 
the Mediterranean, and that the Abelour was 
expressly chartered for that business. If those 
facts stood alone it might well be that the 
claimants’ loss was the result of an interference 
with that business. But then we are faced 
with another fact: that the parties to the 
Abelour’s charter contemplated the possibility 
of her being directed by the British Government 
on a voyage different from that which she would 
undertake if she were employed on the 
charterers’ ordinary business, and they accord- 
ingly made special provision in the charter-party 
that if she were so directed the voyage should 
be on the charterers’ account ; in other words, 
they determined in anticipation of such a 
direction that if she were so directed their 
business should be carried on in such a way as 
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to include that voyage. If that be so it cannot 
be said that the direction when it took place 
involved. an interference with business, for it 
became part of their business to comply with 
the direction, and take the chance of its turning 
out profitable or the reverse. It, in fact, turned 
out unprofitable and they sustained a loss, but 
they sustained it as a business incurred in the 
prosecution of their business in the particular 
way in which, in regard to this ship, they 
contemplated that it would be prosecuted. 
Therefore it seems to me that there was no 
direct interference with their business. 

With regard to the schedule I should prefer 
to reserve my view as to what is meant by 
“ damage due to or arising from the enforce- 
ment of any order or regulation of general or 
local application.” I think it is unnecessary 
to express a definite opinion upon that, for it 
seems to me sufficient to found my decision 
upon the language of sect. 2, sub-sect. 1 (b). 
But I should like to say this, that if it is con- 
tended that the insertion of clause 32 in the 
charter-party was a consequence of the possi- 
bility of a direction being given under regs- 
39888 and 39DD, and that the loss of which the 
claimants complain results from the insertion 
of that clause, then I think that any interference 
that they might rely upon in that view of the 
case would not be a particular interference with 
their business, but the loss would be due to the 
apprehension of such interference by reason 0 
the general powers vested in the Government, 
and that, it seems to me, would be excluded by 
the terms of part II. of the schedule. I agree 
that the appeal must be allowed. 


Scrurron, L.J.—My own private opinion is 
still that which I expressed in the Elliott Steam 
Tug case (sup.), that compensation for Govern- 
ment action on requisitioning a ship is to be 
assessed to the owner according to the 
principles in part I. of the schedule, and that any 
loss to the charterer, who has only a contractual 
right in the ship, cannot be given in addition 
under part II. That, if I were at liberty to act 
on it, would be an answer to the charterers 
claim here ; but I am precluded from acting 0? 
it by the decision of the majority of this court 
in the Elliott case (sup.), and I must assume 
that a charterer is entitled to recover for 4 
direct loss to his business under part II. But 
in this case I think that he does not show such 
a loss, and for two reasons: first, the loss 18 
occasioned by the fact of his own contract 
binding him to carry out the direction on his 
own account ; and, secondly, the loss results 
from the fact that it was not profitable tO 
employ a substituted ship in the business 
because of the high rates charged for ships 
owing to the existence of a state of war. 
agree that the appeal should be allowed. 


Appeal allowed. 


Solicitor for the Board of Trade, Treasury 
Solicitor. 

Solicitors for the claimant, Hill, Dickinso™ 
and Co. 
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Jan, 29, 30, and Feb. 18, 1923. 
(Before BANKES, SCRUTTON, and ATKIN, L.JJ.) 
THE CoLoRADO. (a) 

APPEAL ADMIRALTY DIVISION. 


Mortgage — Necessaries — Foreign morigage 
duly executed and registered according to 
Joreign law—Necessaries claims—Judgment in 
England for necessaries claimants and for 
mortgagees—Necessaries claims preferred to 
claims of the mortgagee by the law of the foreign 
place where the morigage was made—Lex 
fori— Effect of mortgage deed—Mortgagee hav- 
ing jus in rem in vessel by foreign law— 
Priorities. 


Where a foreign mortgagee obtains judgment in 
the Admiralty Court on a morigage made 
according to foreign law which gives to the 
Morigagee such rights as would in English 
law rank on a question of priorities in the same 
class as a maritime lien, or the right created by 
an English mortgage, his claim will be preferred 
to that of necessaries men, notwithstanding 
that by the law of the place where the mortgage 
was made it would have been postponed to a 
necessaries claim. The effect of the morigage 
deed is determined by the lex loci contractus 
fa the question of priorities by the lex 
ori. 

Judgment was obtained in the Admiralty Court 
against a French vessel by (i.) a firm of ship 
repairers for necessaries; (ii.) morigagees 
under a French deed of mortgage duly executed 
and registered according to the law of France. 
It appeared that by French law claims for 
necessaries take priority over the claims of 
morigagees. 

Meld (affirming Hill, J.), that the rights of the 
mortgagee under French law, being equivalent 
to the rights of a holder of a maritime lien in 
English law, i.e., to follow the res into whose- 
Soever hands it may come, the claims of the 
Morigagees were preferred to those of the 
necessaries claimants. 


Apprar, from an order of Hill, J. on a motion to 
“ctermine priorities as between claimants 
“Bainst the proceeds of the French vessel 
Colorado, 
„The claimants were Hill’s Dry Docks and 
gineering Company Limited, who had 
obtained judgment, on the 14th Nov. 1921, for 
5964), 3s. 10d. for necessaries against the 
Colorado, and the Crédit Maritime Fluvial as 
Mortgagees under a French deed of mortgage 
ñe Colorado who had obtained, on the 
8th May 1922, judgment on their mortgage, and 
pronouncing for the validity of the mortgage, 
against the Colorado for 40,7971. 


By art. 7 of the mortgage deed, which was 
“cuted in France and duly registered accord- 
5 to French law, it was provided : 


aan 4 guarantee for the payment of all sums which 

ight become due to the Crédit Maritime et Fluvial 
oo Relgique by virtue of the present credit by way 
~- Principal, interest, &c., Mr. Dorange in the name 


ex 
in 


( = 
a) Reported by Gzorrrey Hurcuinson, Esq., Barrister- 
at-Law. 


Vor, XVI., N. S. 


| 
| 
| 


of the Société Francaise d’Armement et d’Importa- 
tion mortgages for the benefit of the Crédit Maritime 
et Fluvial de Belgique and which is accepted by 
Mr. Joseph Eugene Neve as such a ship described 
as follows : [There followed a description of the 
Colorado] on which ship the borrower agrees that 
there should be taken and renewed from time to 
time at the expense of the Société Francaise 
d’Armement et d’Importation all necessary entries 
of registration. 


Art. 17 of the mortgage deed provided : 


All costs duties and charges of the present docu- 
ment and those which may be due hereafter, to- 
gether with all charges and costs of renewing the 
mortgage inscriptions if it is necessary, and the 
charges of all necessary documents concerning the 
lending company which might have to be furnished 
at all customs offices and elsewhere by reason of 
the registration which has to be taken on the 
mortgaged ship by virtue of these presents, or for 
all other causes, will be borne by the borrower, and 
the Crédit Maritime et Fluvial de Belgique is 
authorised to make such advances by means of 
realisation. 


It appeared that the French law governing 
mortgages on ships is contained in arts. 190 
and 191 of the Code de Commerce, as amended 
by the law of the 10th July 1885, and that if any 
question arose which could not be wholly 
determined by reference to these articles, 
reference was to be made to the Code Civil, the 
relevant articles of which are arts. 2114 and 
2115, by which mortgages other than mortgages 
on ships are governed. 


Art. 190 of the Code de Commerce pro- 
vides : 


Ships and other sea going vessels are movables. 
Nevertheless, they are subject to the debts of the 
seller and especially to those which by law are 
entitled to priority. 


Art. 191 of the Code de Commerce, as 
amended by the law of the 10th July 1885, pro- 
vides :— 


The debts set out herein are entitled to priority 
and rank for payment in the following order : 

1. Court fees and other expenses incurred in 
with reference to the sale and in the distribution of 
the price. 

2. The fees for pilotage, towage, tonnage dues, &c. 

3. The wages of the watchman and expenses of 
looking after the vessel from the time of her entry 
into port to the time of sale. 

4. The rent of the warehouses in which are 
deposited the rigging and gear. 

5. The costs of maintenance of the vessel, her 
rigging and gear from the time of her last voyage 
and her entry into port. 

6. The wages and salary of the captain and other 
members of the crew employed on the last voyage. 

7. Monies lent to the captain for the needs of 
the vessel during the last voyage and the return of 
the price of the cargo sold by him with the same 
object. 

8. Monies due to the vendor, to the necessaries 
men and workmen employed in the building of the 
ship, if the ship has not yet made a voyage, and 
the monies due to the creditors for stores supplied, 
for work and labour done, for repairing, for victuals, 
for fitting out and equipment of the vessel before 
sailing, if the ship has already made a voyage. 

9. (Repealed through the operation of the Law of 
1885.) 

U 
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10. The amount of insurance premiums of policies 
affected on the hull, keel, rigging and gear fitting 
and equipment of the vessel for the last voyage of 
the vessel. 

11. Damages due to the cargo owners for failure 
to deliver the merchandise they have put on board, 
or for the making good of damage suffered by the 
said merchandise through the fault of the crew. 


By the law of the 10th July 1885: 


The creditors comprised in each of the sections 
of this article will take equally and pari passu in 
case of insufficiency of the price. 

The mortgagees (créanciers hypothécaires) rank 
in the order of their registration after the above 
priority creditors. 


Art. 2114 of the Code Civil provides : 


Mortgage is a jus in rem (droit réel) over the im- 
movables appropriated for the purpose of acquitting 
an obligation. 

It is in its nature indivisible, and exists as a whole 
over all the immovables charged therewith and over 
each portion thereof, and allows such immovables, 
no matter through whose hands they pass. 


Art. 2115 of the same provides : 

Mortgage only exists where the law gives such a 
right, or when made according to the forms 
authorised by law. 


Art. 2116 of the same provides : 


A mortgage may either be a “ law mortgage,” 
“ a judgment mortgage,” or “ a contract mortgage.” 

The following extracts are taken from the 
transcript of the examination of M. Duhamel, a 
member of the French Bar called by Messrs. 
Hill’s Dry Docks and Engineering Company 
Limited to give evidence of French law : 

Q. Under a French hypothéque, such as is 
effected by the instrument you have seen, what are 
the rights of the lender ? First of all can he enforce 
his rights with the assistance of a Court of Justice, 
that is to say, what are his rights as regards the 
vessel mortgaged ? A. To answer the last part of 
‘your question I should say No, because the rights 
of the French mortgagee do not rank as high as 
those of the English mortgagee. I understand that 
the English mortgagee has a right of possession. 

Q. According to the English law the mortgagee 
of a ship has a right to take possession of the ship 
and to sell without the assistance of the court ? A. 
Exactly, that is what I am driving at. The French 
mortgagee cannot do so. He cannot take possession 
without the authority of the court. 

Q. Can he sell without the authority of the 
Court? A. No. 

Q. If a French lender wishes to realise bis security 
in the case of a trader to repay the amount due, 
what are his rights and remedies ? 


Hitz, J.—The mortgagee’s rights are what ? 

Q. What are his rights, do you know? A. In 
order to ascertain the French mortgagee’s rights, 
one must seek the inspiration of the Code Civil. If 
I may quote one or two translations of the Code 
Civil by Blackwood Wright, we shall know immedi- 
ately what are the rights of the French mortgagee. 

Q. It is art. 191? A. It is art. 2114 in the Code 
Civil. This is Blackwood Wright’s translation. It 
explains what is a French mortgage and of course 
its explanation, which is good for what they call 
immovables in the Code Civil, is just as good for 
ships. Unfortunately there is some Latin in Black- 
wood Wright’s translation. “ Mortgagees’ jus in rem 
over the immovables appropriated for the purpose 
i 


Q. Is this a translation you are reading ? A. That 
is Blackwood Wright’s translation. Putting it 
shortly, I should say a French mortgage is a jus in 
rem. Secondly it obtains priority from the day that 
creditor has had it registered according to the form 
required by the law. It travels with the res into 
whosesoever possession it may come. 

Q. If the lender wishes to enforce his security 
what steps has he got to take ? A. As according to 
the French law, he has not got the property of the. 
thing, he has got to apply to the court, in the case 
of a ship, for her arrest and consequently for her sale. 

Q. He has to apply to the court? A. He can 
arrest without the intervention of the court, but 
the sale must take place with the authority of the 
court. 

Q. Tell me about that—how can he arrest r 
A. That is done by means of an officer called the 
huissier, who is a minor official of the court. 

Q. The arrest is done through an official of the 
court without judgment? A. Yes, without judg- 
ment—that can be procured by a creditor or by 2 
mortgagee. 

Q. Then having arrested the ship through that 
official of the court, has he then to commence pro- 
ceedings ? A. Yes, exactly. 

Q. And after these proceedings, if he is successful 
in getting judgment, can he obtain the sale of the 
ship? A. Quite so. And the money is distributed 
under the authority of the court amongst the 
various creditors and according to the priorities as 
recognised by French law. 

Q. I will come to that in a moment or two, but 
apart from the seizing through an official of the 
court, and getting judgment in court for an order 
for the sale of the vessel and for the proceeds to be 
brought into court, is there anything else that he 
can resort to as a remedy against the ship? A. I 
should think that is his only remedy. 

Q. But supposing such steps have been taken, 
and a vessel has been seized and sold by order of 
the court, the question of priorities between the 
different claimants may arise—how is that regu- 
lated? A. As regards ships that is regulated 
mainly by arts. 190 and 191 of the Code de Com- 
merce combined with the law of the 10th July 1885, 
covering the hypothéque maritime or maritime 
mortgage. 

Q. Very good, then let us look at the articles to 
which you refer. I think art. 191 is the one ? 

[The witness explained that there was no process 
in French law corresponding to proceedings in rem 
in English law, the arrest by the huissier not being ® 
part of the action.) 


Hitt, J.—How is the action instituted ? Say 
that the mortgagees or the necessaries men or some- 
body have by the hand of the huissier seized the 
ship. Is that what you call a saisie conservatotre * 
A. It may be a saisie conservatoire. Yes, my Lord. 


Balloch.—Then how is the action begun ? A. The 
French law says, at the‘suit of the most diligent 0t 
the creditors. 

Q. How does he do it, is there something COT” 
responding to a writ? A. Yes, there is something 
corresponding to it—notification must be given 
you see. 4 

Q. Is that given personally to the debtor‘ * 
Yes, to all concerned. 

Q. To all concerned? A. All concerned. 

Q. Can you serve it upon the ship and treat that 
as a service upon the owner of the ship ? A. A 
failing to find the debtor, yes, you can. : 

Q. Here you have a right in rem by serving whe 
writ upon the ship and nailing a copy upon the mas** 
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That is a service upon the ship. Do you say you do 
the same in France? A. Yes. 

Q. And do the proceedings go on at the peril of 
the owner if he does not choose to appear ? A. Yes. 
. Q. Then what is the judgment given—is it a 
Judgment given against him or against the ship ? 
A. The judgment is given against the ship because 
the security of the holders of these priviléges—of 
the mortgagees—is the ship, and not the person of 
the owner. 

Q. After judgment against the ship, what is the 
next step, if it is wished that the vessel should be 
Sold—what is the next step taken? A. The court 
will, after having heard all concerned, order the 
Sale—it has nothing else to do. That is the object 
“i me proceedings and the sale takes place immedi- 
ately. 

Q. Who effects the sale—who is the ship sold by ? 
A. The ship is sold by auction under the authority 
of the court. 

Q. And then when she is sold what happens to 
the proceeds of the sale? A. The proceeds are 
divided by the court, according to the priorities. 

_Q. Who holds the proceeds from sale up to the 
time of division? A. They are held by some 
authority equivalent to the Marshal here. 

Q. By some authority of the court? A. They 
Are held by the court. 

Hır, J.—The court sells, and the court divides 
the proceeds ? A. That is right. 


Balloch —Then they are divided according to the 
Priorities ? A. Quite so. 

Hinz. J.—Now where is it that you get the law 
that the right of the mortgagee as regards the ship 
travels with the res into whosesoever possession 
it may come? A. My Lord, this is a general law 
Concerning the hypothéque. 

Hix, J.—Do you mean that is a deduction from 
the Civil Code ? A. Yes. As you know the Code de 

OMmerce was introduced in 1807, immediately 
after the Code Civil. It is well known, too, that the 
‘ode Civil was drawn up with extreme care, but 
not so the Code de Commerce. Of course the Code 
Civil still holds good because the changes in the 
Civil law have been few in the course of the last 
century, while on the other hand commercial 
changes have been tremendous and the Code de 

Ommerce has been amended time after time in 
order to suit the times. The general rule we are 
Supposed to follow in France when the Code de 
“Ommerce is insufficient or obscure, is to refer to 
the Code Civil and the Code Civil by arts. 2114-15-16 
explains the general meaning of hypothèque. 

Hitz, J.—We must look at those must not we ? 
A. Yes, I am afraid I quoted them a little shortly 
before, but I can elaborate it if you like. The 
hypothèque is a jus in rem and it obtains priority 
as from the day when the creditor has had it 
Tegistered according to the form required by law. 


, Hur, J.—Now I want it a little more particu- 
4arly, A. It travels with the res into whosesoever 
Possession it may come. 

Hı, J.—That is what the code says? A. Quite 
80, my Lord. Thisis a most important provision, as 
the French mortgagee has no property in the 
Mortgage. His only security is that his right travels 
With the res. Now those main dispositions are 
Supplemented by the law of 1885 whose main 
Provisions have just been read out to your Lord- 
SD ae Combining art. 191 with one ortwo of 
the provisions of the law of 1885, and with the main 
Provision of the Code Civil, you arrive at a very 
Clear understanding of what is a French mortgage 
and also a very clear understanding of what are the 
Priorities and the way in which they are marshalled. 


[Cr. oF App. 


The most important provision of art. 191 is that 
contained in the last paragraph which does not 
belong to the original article but has been taken out 
of the law of 1885 and incorporated into art. 191 in 
order to make that article complete, so that now 
art. 191 gives the list and rank of the French 
priviléges—let us call them liens, if you like, 
although it is not quite the same thing. This article 
in its last paragraph expressly provides that the 
mortgagees come in the order of their registration 
after the holders of preferential claims. These pre- 
ferential claims are all set out here and from the 
whole of the article it is very clear that No. 8, which 
concerns the ship repairer, comes before the cré- 
anciers hypothécaires which are mentioned last. 


Hur, J.—Does the privileged claim of a ship 
repairer, for instance, travel with the res into 
whosesoever possession it may come? A. Oh, yes, 
absolutely. 

Q. Where do all the claims that are specified in 
art. 191 of the Code de Commerce Maritime travel ? 
A. They travel with the res, but of course, not for 
ever. 

Balloch.—What is the limit—does it depend on 
diligence ? A. No, it is what is called the last trip. 

Q. You mean there are periods of limitation ? 
A. There are periods of limitation. 

Q. And there are different periods of limitation 
for different claims? A. Yes, but most of them 
expire once the last trip has been established, and 
once the ship has started on a new one, otherwise 
there would be an enormous accumulation of 
privileges, of course ; the créanciers hypothécaires, 
or mortgagees, would never have a look in at all— 
their position is bad enough as it is. That is the 
reason why the law of 1885 has not been a success 
if France. When the legislature evolved that law its 
intention was to facilitate maritime credit in France. 
Unfortunately, it omitted to do away with these 
many liens or privilèges with a result that has been 
rather disastrous so far as the intention of the 
legislature of 1885 was concerned. Between 1885 and 
1910—that is to say in the course of 25 years— 
the gross amount of moneys lent on the security of 
ships by means of mortgages has not exceeded 
100,000,000 francs, that is to say, at the pre-war 
rate of exchange, 4,000,000/., which, of course, is a 
ridiculous sum. 


Messrs. Hill’s Dry Docks and Engineering 
Company moved that their claim should be 
preferred to that of the mortgagees. The 
motion was argued before Hill, J. on the 


„the 11th Dec. 1922. 


Balloch for Messrs. Hill’s Dry Docks and 
Engineering Company. 

J. R. Ellis Cunliffe (Dumas with him) for the 
Credit Maritime et Fluvial de Belgique. 


Hitt, J. said:—This is a simple point. 
Having heard the evidence, the useful evidence, 
which has been called by Mr. Balloch, I feel 
myself compelled to come to the conclusion 
that in this case, and in this court, the Crédit 
Maritime et Fluvial de Belgique, who had 
obtained judgment for over 40,000/., must have 
priority against the proceeds of the res over 
Messrs. Hill’s Dry Docks and Engineering 
Company Limited, whose claim is for necessaries. 
Messrs. Hill had no possession, and could not 
rely on a possessory lien. Their only right is a 
right given them by statute to proceed in rem 
against the ship. Until the moment of the 
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arrest in their action they had no right in the 
ship at all. At that moment, and for some little 
time before, the ship was subject to a mortgage 
which was granted by the owner to the Crédit 
Maritime et Fluvial. There can be no question 
that as between competing creditors of the 
owner of the res, the priority of claims against 
the res is governed by the law of this court, the 
lex fort. Of course, no one can come into that 
competition at all unless he has either a pro- 
perty of some sort or other in the res—I include 
therein a maritime lien, which gives him a right 
to sue in rem—or by statute or otherwise has a 
right to sue in rem. If his right is merely a 
personal right against the owner then he is not 
entitled to come into that competition at all. 
Therefore, the court always has, as a preliminary 
step, to ascertain whether the claimant is one 
who has at least a right in rem. The next 
step is, as regard priorities, to ascertain whether 
he has something more than a mere right in rem 
—that is, a mere right to sue the ship. In this 
case, the mortgagees obtained judgment with- 
out objection in a suit in rem. It is said, how- 
ever, that it was a mortgage upon a French 
ship (it is true, a registered mortgage on a 
French ship) and that the holder of a registered 
mortgage on a French ship acquires no sort of 
property in the ship, and though he may come 
in, he only has a right to proceed against the 
ship by legal process, similar to the right which 
by English law the necessaries man has. 

Upon the evidence, I think that is not sound. 
The French mortgagee_by French law has what 
has been described as a jus in rem, which 
apparently involves no right to take possession 
but only a right to proceed by legal process for 
the seizure and sale of the ship. But that is a 
right which travels with the res into whoseso- 
ever hands it may come. I was referred to 
the general Jaw of mortgages contained in the 
Code Civil, sects. 2114 to 2116. I was told that 
in matters which are not specifically dealt with 
by the law relating to ships’ mortgages, the 
French courts apply the principles of the Code 
Civil. I think I do not need to go to the Code 
Civil, because the matter is dealt with by 
sect. 17 of the law of the 10th July 1885, which 
is the law specially dealing with maritime 
mortgages, and that provides that a creditor 
having a registered mortgage upon a ship follows 
the ship into whosesoever hands it passes. 

That right seems to me to be very much more 
than a mere right to proceed by legal process 
against the ship: it is a right which can be 
enforced whether the ship at the time of 
enforcement belongs to the debtor or belongs 
to someone else ; it is in the nature of a right of 
property—a limited right of property it is 
true, but still a right of property. It seems to 
me, therefore, that at the moment when the 
necessaries men first acquired any interest in 
the ship, namely, at the moment of their 
arresting the ship, the mortgagee already had 
in that ship a right of property of the kind 
which I have described. In substance that 
tight of property seems to me to be not very 
different from the right of property of the 
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| mortgagee under an English mortgage, as to 


which, by sect. 34 of the Merchant Shipping 
Act 1894, it is provided that ‘‘ Except as far as 
may be necessary for making a mortgaged ship 
or share available as a security for the mortgage 
debt, the mortgagee shall not by reason of the 
mortgage be deemed the owner of the ship or 
share, nor shall the mortgagor be deemed to 
have ceased to be the owner thereof.” 

I therefore think that I am bound in this case 
to apply to that right the English law of 
priorities, and, applying it, I am bound to say 
that the holder of the French registered mor- 
gage has priority over the necessaries men. 


Messrs. Hill’s Dry Docks Limited appealed. 


R. A. Wright, K.C. and Balloch for the appel- 
lants.—The mortgagee in English law has no 
maritime lien. The court has, therefore, to 
determine the question of priorities as a matter 
of substantive law. The learned judge has 
assimilated the English and French mortgages, 
but they cannot be so assimilated because the 
English mortgagee by statute has a superior 
right to that of a necessaries claimant, because 
he has some property in the ship, whilst a 
French mortgagee enjoys no right of property 
in the ship. The article of the French code 
regulating the distribution of proceeds is not 
part of the lex fori, but is part of the lex loci 
contractus. Reference was made to: 


Simpson v. Fogo, 2 L. T. Rep. 594; 1 John 
& H. 18; 

The Tagus, 9 Asp. Mar. Law Cas. 371 ; 
87 L. T. Rep. 598 ; (1903) P. 44; 

The Manar, 89 L. T. Rep. 26, 218 ; (1903) 
P. 95; 

Clark and others v. Bowring and Co., 1908, 
S. C. 1168. 


Dunlop, K.C and Dumas for the mortgagees- 
—The necessaries men brought their action 
under sect. 5 of the Admiralty Court Act 1861, 
against the ship as she is, i.e., subject to mari- 
time liens or mortgages existing upon her, The 
mortgagees were thus enabled to bring their 
action. The question of substantive rights has 
already been determined by the President 
when he pronounced for the validity of the 
mortgage and gave judgment against the 
proceeds of sale for the amount claimed. 
Once the English court has pronounced for the 
validity of the mortgage the priority in which 
the mortgagee’s claim is entitled to rank must 
be determined in accordance with English law- 
The evidence shows that the French law does 
not substantially differ from the English law, 
and it shows that the mortgagee has either 4 
jus in rem or a maritime lien. 

The lex fori governs the distribution of the 
assets. Once the court has pronounced for the 
validity of the mortgage the lex fori begins to 
apply : 

The Union, 3 L. T. Rep. 280 ; 1860, Lush. 
128. 


There is also authority that in an English court 
priorities must be determined in accordance 
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with English law in The Andre Theodore (10 
Asp. Mar. Law. Cas. 94; 93 L. T. Rep. 184). 


Balloch replied.—Any right which would give 
the mortgagee priority to the necessaries man 
Tust detract from the owner’s property in the 
Ship : 

The Two Ellens, 1 Asp. Mar. Law Cas. 40, 
208 ; 26 L.T. Rep. 1; L.Rep.3 A. & E. 
345; L. Rep. 4 P. C. 161. 


It is the essence of a maritime lien that it 
detracts from the property in the ship : 


The Tervaete, 128 L. T. Rep. 176; (1922) 
P. 259. 


The evidence here shows that there was by 
French law no such detraction. The rights of 
the mortgagee are therefore no greater than the 
right in rem of the necessaries claimant. 


Cur. adv. vult. 


Feb. 12.—Banxes, L.J.—This is an appeal 
from an order of Hill, J. deciding the question 
as to priorities in respect of the payment out of 
the net proceeds of the sale of the steamship 
Colorado as between the Hill’s Dry Docks and 
Engineering Company, claimants for necessaries, 
and a French bank claiming as mortgagees 
under a French deed of mortgage. The learned 
Judge decided the question in favour of the 
French bank. ‘There is, I think, no doubt as to 
the rule of law applicable to the case. The 
difficulty arises in the application of the law to 
the facts, and in giving the true interpretation 
to the French law. 

The facts are as follows: Messrs. Hill had 
no possessory lien ; they commenced an action 
to recover the amount due to them for repairs, 
and the vessel was arrested in their action. 
They recovered judgment on the 14th Nov. 
1921. The French bank also commenced an 
action, but they did not recover judgment until 
May of the following year. Reliance has been 
Placed upon the form of this judgment. It is 
Said that because in their judgment the bank’s 
Security is described as a mortgage deed, it 
must, therefore, for all purposes of priority, be 
treated without further enquiry as an English 
Mortgage, and given priority as such. I do 
not agree with this suggestion. The judgment 
1s expressed to be without prejudice to other 
Claims against the vessel, and all questions 
of priorities are reserved. This, inmy opinion, 
leaves the question quite open as to what the 
rights created by the so-called mortgage deed 
are. This question must be determined accord- 
Ing to French law, as the contract was made in 
France ; though the question of priority must 
be decided by English law. The reason for 
this rule is, I think, well and clearly stated in a 
Passage in the judgment of Marshall, C.J. in the 
Case of Harrison v. Sterry (5 Cranch., at p. 298) 
Where he says: “ The law of the place where 
Contract is made is, generally speaking, the 
law of the contract, t.e., it is the law by which 
the contract is expounded. But the right of 
priority forms no part of the contract. It is 
€xtrinsic, and rather a personal privilege depen- 


dent on the law of the place where the property 
lies, and where the court sits which is to decide 
the case.” 

The arguments for the appellants in this 
court, as I understand it, raised one question 
which is not referred to in the judgment of the 
learned judge. It was to the effect that the 
right created by a French mortgage as the result 
of the amendment of art. 191 of the Code de 
Commerce by art. 34 of the law of the 10th July 
1885, was a limited right only, and limited to a 
right to follow after the creditors given priority 
by art. 191, among whom are the creditors of 
the class of Messrs. Hill’s Dry Docks Company. 
I do not think that this contention is well 
founded. Both article and amendment appear 
to me to deal with remedies as opposed to rights, 
and they cannot, therefore, be taken into 
consideration for the purpose of ascertaining 
what the rights of the appellants are under the 
document referred to in these proceedings as 
the French mortgage. If this is the correct 
view the only remaining question is whether the 
learned judge put the true interpretation upon 
the documents, and upon the evidence of the 
French lawyer who was called to state what 
by French law the rights of the appellants were 
under the mortgage deed. 

I do not think that the evidence left the 
question entirely free from doubt, but, in my 
opinion, the learned judge was quite justified 
upon the evidence in taking the view he did, 
namely, that the right created by the mortgage 
deed was a higher right than the mere right to 
proceed in rem, and though not capable of 
exact description in terms applicable to 
well-recognised English rights, it yet had 
attributes which entitled it to rank on a 
question of priorities in the same class as 
maritime lien or the right created by an English 


mortgage. For these reasons the appeal, in 
my opinion, fails, and must be dismissed 
with costs. 


ScruttTon, L.J.—The French ship Colorado 
was arrested in a proceeding in rem in this 
country, and sold. The proceeds were claimed 
(1) by a Cardiff repairer claiming as necessaries 
man for repairs dore to the ship at Cardiff ; 
(2) by a foreign bank claiming under a French 
hypothéque. By the law of England the 
necessaries man, who had no possessory lien, 
had only a right to proceed against the ship in 
rem for a debt of her owner at the time of the 
arrest, and he would rank in priority after a 
claimant who had by the law of England a 
maritime lien, that is to say, a right to proceed 
against the ship in rem in the hands of subse- 
quent owners for a debt incurred by a previous 
owner. Still more after an English mortgagee 
who had a right of property in the ship: (See 
the case of The Two Ellens (1 Asp. Mar. Law 
Cas. 40, 208; 26 L. T.Rep.1; L. Rep. 3 A. & E. 
345 ; L. Rep. 4 P.C. 161). But in this case 
the necessaries man contended that by the law 
of France the hypothèque was postponed to 
the claim of a necessaries man, and should 
therefore, also be postponed by the law of 
England. 
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It is clear law in England, as stated by Lord 
Brougham in the case of Don v. Lapmann 
(5 Cl. & Fin. 1) that “ whatever relates to the 
remedy to be enforced must be determined by 
the lex fori, the law of the country to the 
tribunals of which appeal is made.” The 
nature of the right may have to be determined 
by some other law, but the nature of the remedy 
which enforces the right is a matter for the law 
of the tribunal which is asked to enforce the 
right. Thus in the case of The Milford (1858, 
Swa. 862) where an American master of an 
American ship claimed in England a lien on the 
freight for his wages, Dr. Lushington declined 
to consider whether by United States law he 
had no such lien, but applied the lex fori, 
saying: “ The proceeding originated in this 
country ; it is a question of remedy, not of 
contract at all.” This was followed by Phili- 
more, J. in the case of The Tagus (9 Asp. Mar. 
Law Cas. 871 ; 87 L. T. Rep. 598 ; (1903) P. 44) 
where the learned judge excluded the law of the 
flag which gave the master a lien only for wages 
for his last voyage, and applied the lex fori, 
which gave him an unlimited lien. Hamilton, J. 
in the case of the American Security Company 
v. Wrightson (103 L. T. Rep. 663) applied the 
same principle when he excluded evidence of the 
remedies given on an American contract by 
American law, saying that “as contribution 
between co-insurers depends not on contract, 
but on equity, the law governing the matter 
must be the law of the tribunal to which the 
party who is required to do equity is subject,” 
and not the law of the domicile or the law of the 
contract. It is clear that priorities of creditors 
in bankruptcy, or intestacy, are dealt with by 
the lex fori, and not by the law of the countries 
where the debts are contracted, except so far as 
such laws are necessary to establish that there 
are debts. The same result follows in the 
case where an English court divides amongst 
creditors the proceeds of a ship arrested and 
sold in England. 

Now the English court has a claim from an 
English necessaries man who has no possessory 
lien, but merely in England a right to arrest the 
ship in rem to satisfy its claim against the owner 
of the ship. It has also a claim by a person 
who has a “ hypothec,” and may legitimately 
consult the foreign law as to what a hypothèque 
is. It is proved to be, not a right of property in 
the ship, but a right to arrest the ship in the 
hands of subsequent owners to satisfy a claim 
against a previous owner. But such a right is 
the same as a martime lien as described by 
Dr. Lushington in the case of The Two Ellens 
(sup.); by Gorell Barnes, J. (as he then was) 
in The Ripon City (8 Asp. Mar. Law Cas. 304 ; 
77 L. T. Rep. 98; (1897) P. 226); and by 
this court in the case of The Tervaete (16 
Asp. Mar. Law Cas. 48; 128 L.T. Rep. 176; 
(1922) P. 259). And the English courts 
administering their own law would give 
a claim secured by a maritime lien priority 
over the claim of a necessaries man, who 
cannot arrest the ship against a subsequent 
owner. 


The fallacy of the appellants’ argument 
appears to be when they argue that because the 
French courts would give a French necessaries 
man, or a necessaries man suing in the courts of 
France, priority over the claimant under a 
“ hypothee ” therefore an English court should 
give an English necessaries man similar priority. 
The answer is that their client is not asking for 
French remedies, but English remedies ; and 
the English law postpones him to a person who 
has what is equivalent to a maritime lien. 

For these reasons I think the judge below 
came to a right conclusion in postponing the 
English necessaries man to the hypothécaire, 
and that the appeal should be dismissed. 

ATKIN, L.J.—I have found considerable 
difficulty in this case, but with some hesitation 
have come to the conclusion that the appeal 
should be dismissed. The relevant principles 
of law are not in dispute; their application is 
contested. Where parties are litigating in this 
country in respect of rights created elsewhere, 
to ascertain their rights we may look in appro- 
priate cases to the law of the country where the 
contract was made, or the thing over which 
tights are claimed was situate, or the person 
claiming the right is domiciled, but to ascertain 
the remedies which the court will give to enforce 
the rights we have to look to the law of this 
country, the lex fori. 

When an action in rem has been brought 
in these courts in respect of a ship, the court by 
its decree controls the money which represents 
the res as the result of sale or bail, and directs 
payment to be made to such claimants as prove 
their claim in the order of priority directed by 
the court. To give the necessary directions the 
court may have to consider foreign law in order 
to ascertain whether the claimant has any and 
what right in respect of the res at all. For 
instance, the claimant may claim a right of pro- 
perty in the ship granted to him abroad. The 
court must examine the lex loci contractus—I 
assume for argument’s sake this to be relevant 
law—to see whether any right of property is so 
given, and the nature of it. A claimant claims 
as an English necessaries man; his right is 
only to have the court award him a particular 
remedy. He has no right to the ship or the 
proceeds independent of the remedy. A claimant 
claims as possessing a maritime lien. This 
might appear to be an intermediate case as 4 
maritime lien does give a right against the ship, 
which continues notwithstanding a change of 
ownership. Nevertheless, in determining whether 
there exists a maritime lien, the court will apply 
the lex fori, and will give effect to the lien as it 
exists by English law: (see the case of The 
Milford, sup. ; The Tagus, sup.). 

I think it follows that primd facie when the 
court is ordering that payment should be made 
to claimants in particular order it is merely 
awarding a remedy, and therefore will apply 
the lex fori. But as I have said it must first 
ascertain whether there is any claim at all. 
Now when a claimant comes forward alleging 
that he holds a right given to him by agree- 
ment, which is something other than a maritime 
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lien, he must prove what that right is by the law 
of the place of the contract. This raises the 
diffculty in this case. The appellants say that 
the respondents’ right is to be determined by 
French law, and by that law it is not a right of 
property, but a right to have the ship seized 
and sold by judicial authority, and to be paid 
the proceeds—not absolutely, but after pay- 
ment has been made to certain classes of 
creditors, including necessaries men. They say 
that such a right differs essentially from a right 
such as is given by an English mortgage ; 
and admitting that the lex fori determines their 
own right, and would postpone it to a true 
mortgage, they say that the claimants make no 
title at all to anything except to payment in 
the order prescribed by French law. 

I think that the argument is attractive. It 
seems a narrow distinction to say that the right 
to be paid out of the proceeds is to be determined 
by the Zeg loci, but the right to be paid out of the 
proceeds in a prescribed succession by lex fori ; 
and I hesitate to say what should be the result 
had the written document on the face of it 
contained an express limitation of a right to be 
Paid only after a certain named classes of 
Creditors. 

I think myself that the question is one of fact, 
viz., the nature of a “ hypothèque ” on a ship 
as created by French law. One has to deal with 
Such questions remembering the presumption 
that unless there is proof to the contrary foreign 
law will be presumed to be the same as English. 
I do not think that the French law on the 
subject was very clearly elicited, and I am not 
prepared to differ from the finding of the learned 
Judge who, I think, came to the conclusion that 
the only right given was the right to have the 
Ship seized, and the proceeds applied to pay- 
Ment of the hypothèque, notwithstanding a 
change of ownership—a right closely resembling 
& maritime lien—and that the right of priorities 
was a provision as to the remedy that would be 
given by French law, and therefore would not 
be followed in an English court. 

It is plain that the appellant can only succeed 
by showing that the respondent has no right to 
which the English court could award a prior 
remedy, and on the judge’s finding he fails. 
Whether on some other occasion some other 
View of the French law could be maintained it is 
unnecessary to consider, In the present case I 
agree that the appeal should be dismissed. 


Solicitors for the appellants, Ingledew, Sons, 
and Brown, agents for Ingledew and Sons, 
Cardiff, 

Solicitors for the respondents, Denton, Hall, 
and Burgin. 
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THE MANORBIER CASTLE. (a) 


Collision — Wreck — Wreck-marking vessel — 
Wreck-marking lights negligently displayed— 
Liability of wreck-marking authority—Negli- 
gence of the colliding vessel—Contributory negli- 
gence — Apportionment of blame — Whether 
wreck and wreck-marking vessel were ** vessels ” 
for purpose of apportioning blame under 
Maritime Conventions Act 1911 (1 & 2 Geo. 5, 
On) eB he 

The plaintiffs’ claim was for damage sustained by 
their steamer in collision with a submerged 
wreck at night in the entrance channel to the 
Grimsby docks. At the time of the collision the 
wreck, which had been abandoned to under- 
writers, was marked by a wreck-marking vessel. 
The lights exhibited by this vessel were placed 
and maintained by the wreck-marking authority 
acting under its statutory powers, but in certain 
other directions the owners of the wreck con- 
tinued to maintain a measure of control over her. 
The owners of the wreck counterclaimed for the 
damage sustained by the wreck. It was held 
that there was negligence on the part of those in 
charge of the steamer in failing to keep clear of 
the wreck, and in the wreck-marking authority 
for exhibiting lights in a wrong position upon 
the wreck-marking vessel. 

Sect. 1 of the Maritime Conventions Act 1911 
provides : ‘‘ Where by the fault of two or more 
vessels damage or loss is caused to one or more 
of those vessels the liability to make 
good the damage or loss shall be in proportion 
to the degree in which each vessel was in fault.” 

Held, that the only negligence of the wreck-marking 
authority being the showing by their servants 
on board the wreck-marking vessel of lights in a 
wrong position, such negligence was not a cause 
of the collision. The collision was thus solely 
caused by the fault of the plaintiffs’ vessel. 

Dicta by Hill, J. to the effect that both the wreck- 
marking vessel and the wreck were vessels within 
the meaning of sect. 1 of the Maritime Con- 
ventions Act 1911 for the purpose of appor- 
tioning blame for the negligence of their owners, 
and therefore that if the negligence of the wreck- 
marking authority had been a contributory 
cause of the collision, the rule for apportioning 
blame under the Maritime Conventions Act 
1911, and not the common law rule of contribu- 
tory negligence, would have been applicable as 
between the plaintiffs and the wreck-marking 
authority. The owners of the wreck, having 
surrendered control of the wreck for the purposes 
of marking, were in the event entitled to recover 
on their counterclaim against the plaintiffs. 


(a) Reported by Georeety Hortcuinson, Esq., Barrister- 
ay-Law. 
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Action of damage. 

The plaintiffs were the owners of the steam- 
ship Tinto, her cargo and freight, and the de- 
fendants were Charles Dobson, the owner of the 
steam trawler Manorbier Castle, the Humber 
Conservancy Board, who were the wreck- 
marking authority for the entrance channel to 
the Grimsby docks, and the Lincolnshire Steam 
Trawler Mutual Insurance Company Limited, 
to whom the Manorbier Castle was abandoned 
by her owner. 

The following statement of facts is taken from 
the judgment of Hill, J. delivered on the 28th 
July 1922: 

“ On the 5th Feb. 1920 the trawler Manorbier 
Castle sank in the entrance channel to Grimsby 
docks, and the wreck was still lying there on the 
28th Feb. 1920. It was partly exposed at low 
water, but at high water only the funnel was ex- 
posed. It was marked by a vessel, the Pioneer, as 
a wreck-marking vessel. At about eleven minutes 
to five on the 28th Feb. 1920 the plaintiffs’ 
steamship Tinto, of 757 tons gross, 200ft. long, 
inward bound with cargo from Norway, and in 
charge of a pilot, while proceeding in from the 
anchorage ground to the docks at Grimsby, ran 
on the wreck. She was much damaged and 
subsequently sank, and her cargo was destroyed 
or damaged. On the 4th March 1920 the 
plaintiffs issued their writ against Mr. Dobson, 
as owner of the Manorbier Castle. On the 
24th June 1920 they amended the writ by 
joining as defendants the Humber Conservancy 
Board—the conservancy authority for the 
locality—and also the Lincolnshire Steam 
Trawler Mutual Insurance Company Limited, 
which, by accepting abandonment, had become 
owner of the wreck. The Pioneer was hired by 
the insurance company and they had two men 
on board. The Humber Conservancy Board 
selected the position of the Pioneer for marking 
the wreck and supplied the necessary apparatus 
—a yard, and balls, and lights ; and had a man 
on board whose duty it was to see that the 
proper lights were exhibited, and to keep a log. 
The action as against Mr. Dobson was dis- 
continued. As against the other defendants 
the plaintiffs alleged: (1) That the Pioneer 
exhibited misleading lights, with the result that 
the Tinto attempted to pass to the northward 
of the Pioneer and close to the wreck ; (2) that 
as the Tinto approached, those on board the 
Pioneer hailed the Tinto to keep more to the 
northward, and the Tinto, which otherwise 
would have passed all clear, obeyed by hard-a- 
porting and ran on the wreck. The defendants 
denied the alleged negligence and traversed the 
alleged duties, and the insurance company 
counterclaimed for damage to the wreck. It 
was not disputed by the Humber Conservancy 
Board that they were under a duty adequately 
to mark the wreck. The duty of the insurance 
company was disputed.” 

The learned judge found that the wreck- 
marking lights exhibited by the servants 
of the Humber Conservancy on board the 
Pioneer did not sufficiently clearly indicate 


vessels ought to pass, owing partly to the 
character of the yard-arm used on board the 
Pioneer for exhibiting the lights. There was, 
therefore, a want of reasonable care by the 
Humber Conservancy in exhibiting the lights. 
He found further that the navigation of the 
Tinto was negligent, because the pilot of the 
Tinto attempted to pass too close to the wreck, 
the position of which was known to him, and 
should have given the wreck a wider berth if the 
lights exhibited by the Pioneer did not 
sufficiently clearly indicate to his mind 
which side of the wreck he was required to 
pass. There was, therefore, a want of reason- 
able care by the plaintiffs in the navigation of 
the Tinto. 

Stephens, K.C., Dunlop, K.C., and Dumas for 
the plaintiffs.—Two questions remain for argu- 
ment on the findings : (1) Is the Admiralty rule 
of division of loss under the Maritime Con- 
ventions Act 1911 applicable to this case, or is 
the common law rule of contributory negli- 
gence ? (2) Is the insurance company entitled 
to recover for the damage to the wreck ? It is 
submitted that the Admiralty rule applies. The 
Pioneer was a vessel within the meaning of sect. 
742 of the Merchant Shipping Act 1894: (see 
The Harlow (15 Asp. Mar. Law Cas. 498 ; 126 
L. T. Rep. 763 ; (1922) P. 175). There was fault 
in the Pioneer because she showed wrong lights. 
The Tinto was also in fault, and there was, 
therefore, damage caused by the fault of two 
vessels. If damage is sustained by one of two 
vessels in fault, the Maritime Conventions Act is 
applicable : 


The Cairnbahn, 12 Asp. Mar. Law Cas. 455 ; 
110 L. T. Rep. 230 ; (1914) P. 25. 


The Pioneer and the Tinto being both in fault, 
and the Tinto being damaged, those responsible 
for the fault of the Pioneer are liable : 


The Umona, 12 Asp. Mar. Law Cas. 527 ; 
111 L. T. Rep. 415 ; (1914) P. 141. 


The owners of the Manorbier Castle, or those 
who claim under them, are also liable, because 
they had not surrendered complete control of 
the wreck, and there was, therefore, a duty in 
them to have the wreck properly lighted : 


The Bearn, 10 Asp. Mar. Law Cas. 208 ; 
94 L. T. Rep. 265 ; (1906) P. 48. 


The owners had not necessarily abandoned 
all control because the conservancy were 
lighting the wreck : 


The Snark, 9 Asp. Mar. Law Cas. 50; 
82 L. T. Rep. 42; (1900) P. 105. 


[The Utopia, 7 Asp. Mar. Law Cas. 408 ; 70 L. 
T. Rep. 47 ; (1893) A. C. 293, is distinguishable.] 
The lighting was a joint operation between the 
Conservancy and the insurance company. All 
three vessels were to blame. 


Balloch (Bateson, K.C. with him, for the 
conservancy board.—The Maritime Con- 
ventions Act 1911 has no application to 
negligence in the performance of the duty 
undertaken by the conservancy under sect. 


upon which side of the wreck approaching | 530 of the Merchant Shipping Act 1894. The 
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only fault was that of showing the lights in 
a wrong position. Moreover, the Pioneer was 
not the property of the conservancy, but was 
hired by the insurance company. The negli- 
8ence found against the conservancy was the 
negligence of their servants on board the 
Pioneer whose functions were confined to dis- 
Playing the lights and were unconnected with 
the management of the ship. The Pioneer was 
not used in navigation because she remained 
moored and stationary: [See on this point 
The Upcerne (12 Asp. Mar. Law Cas. 281; 
107 L., T. Rep. 860; (1912) P. 160).] The 
Maritime Conventions Act is not intended to 
ave application to negligence of the character 
Ound against the conservancy: See the terms 
of the convention printed in Temperley’s 
Merchant Shipping Acts, at p. 694. [Reference 
was also made to The Blowboat, (1912) P. 217.] 


_ Laing, K.C. and G. P. L&ngton for the 
Insurance company.—The insurance company 
are in no way to blame. They are entitled 
to recover against either of the other parties. 
They parted with the control of the wreck for 

€ purposes of lighting it, and therefore, as 
regards those purposes they are not liable for 
the negligent acts of their servants, assuming 
that those who were negligent be held to have 
been their servants : 


Donovan v. Lang, Wharton, and Down 
Construction Company, 68 L. T. Rep. 
512 ; (1893) 1 Q. B. 629. 

The case is governed by The Utopia (sup.). 
Stephens, K.C. replied. E EA EAT, 
Dec. 19, 1922. Hix, J.—In this case, on the 

28th July, I gave judgment finding certain facts, 

and the case stood over for certain argument. 

I have now had the advantage of further argu- 

ment. I found that there was negligence in the 

marking of the wreck and that there was 
hegligence in the navigation of the Tinto. 

The first question to be now decided is 
whether the collision of the Tinto with the 
wreck was caused by both these negligences or 
only by the negligence in the navigation of the 
Tinto. 

The second question argued arises only upon 
the assumption that the collision was caused by 

oth negligences and is a question whether the 
case is governed by the Maritime Conventions 

Act or by the common law rule applicable to 

negligence and contributory negligence. I 

have found that the lighting was improper 

because the lights did not clearly indicate the 

Side on which vessels could safely pass. But 

I have found that in the circumstances the 

Pilot of the Tinto ought not to have attempted 

to pass to the northward ; he should have given 

the known and ambiguous danger a wide berth, 
as he could easily have done, or checked the way 
until he made sure. I am not here dealing 
with two ships both under way, such as are most 
of the cases referred to in The Volute (15 Asp. 

Mar. Law Cas. 580; 126 L. T. Rep. 425; (1922) 1 

A. C. 129) and The Volute itself; I am dealing 

With a case in which one ship is stationary and 

Vou. XVI., N. S. 
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the other moving—a case more like the old case 
of Davies v. Mann (10 M. & W. 546). If the 
pilot, when presented with the problem created 
by the improper lights, ought to have given 
them a wide berth or checked his way until he 
made sure, and ought not to have attempted to 
pass to the northward, then the cause of the 
collision was his failure to so act and, notwith- 
standing the impropriety of the lights, there 
would have been no collision if the pilot had 
acted with reasonable care. It was contended 
on the argument that there was a fresh act of 
negligence of those responsible for the lights 
because they could have altered the lights or 
given other warning as the Tinto approached. 
That is not the case made in cross-examination 
or in the pleadings. ‘Tle charges in the 
statement of claim were : (1) Failed to keep a 
good look-out on board the wreck-marking 
vessel ; (2) caused or permitted the lights of the 
wreck-marking vessel to be exhibited in such a 
manner as to invite vessels to pass her on that 
side on which the wreck was lying and failed to 
exhibit the same in such a way that the two 
lights should be on the side of the vessel 
on which other traffic might safely pass; 
(3) Gave improper and misleading directions to 
those on board the Tinto; (4) failed to give 
proper and timely directions to those on board 
the Tinto. 

The only allegation proved was the second 
allegation : “ Causing or permitting the lights 
of the wreck-marking vessel to be exhibited in 
such a way as to invite vessels to pass her on 
that side,” and so forth. So much for the 
pleadings. 

Then as to the evidence on the question 
whether there was a fresh and substantive act 
of negligence on the part of those in charge of 
the lights. The men on the Pioneer—the 
wreck-marking vessel—saw the Tinto at about 
the distance of a quarter of a mile. The Tinto 
was approaching, according to the evidence, at 
four to five knots, and she had a tide of a knot 
to a knot and a half with her, so that she would 
cover that quarter of a mile in something 
between two and three minutes. To alter the 
lights in any effective way they would have had 
to be hauled down from one yard-arm and 
hauled up on the other, and the yard-arm 
would have had to be re-braced the opposite 
way. Even so, the yard-arm, being incapable 
of being braced more than thirty degrees, that 
would not have been a very clear indication, 
but it might have been of some assistance. But 
there was no suggestion in cross-examination 
that there was then time to alter the lights, or 
that it was possible to give them warning. 
Hailing there was, but it was ineffective, and I 
am unable to find that there was time enough 
to alter the lights. The negligence, and the 
only negligence, was in having them in the 
wrong position. That was negligence con- 
tinuing throughout, but there was no separate 
act of negligence while the Tinto was ap- 
proaching. I therefore hold that the cause of 
the collision was the neglect of the pilot of the 
Tinto to pass safely, and therefore the plaintiffs’ 
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claim fails. The only other question is on the 
counterclaim. On that the insurance com- 
pany claimed judgment against the plaintiffs. 
They would also, in my opinion, have been 
equally entitled to judgment against the 
plaintiffs if the cause of the collision had been 
both negligences, because the duty of lighting 
the wreck did not rest upon them, and the 
negligence in lighting the wreck was not the 
negligence of their servants. They had legiti- 
mately transferred to the Humber Conservancy 
Board the control of the wreck in respect of 
lighting. The facts of the case are within The 
Utopia (7 Asp. Mar. Law Cas. 408; 70 L. T. 
Rep. 47 ; (1893) A. C. 492) and not The Snark 
(9 Asp. Mar. Law Cas. 50; 82 L. T. Rep. 42; 
(1900) P. 105). The only other matter is this. 
As this case may go further, it is as well that I 
should state this. The question as to the 
Maritime Conventions Act does not now, of 
course, arise. As I expressed last July an 
off-hand opinion on the matter, it is right that 
I should say that I was then—not having con- 
sidered the matter—inclined to think that 
neither the Manorbier Castle nor the Pioneer 
was a vessel within the meaning of the Act. 
After hearing the argument I should find, if I 
had to do it, that each was a vesse], and nothing 
I said in July must be taken as an expression of 
opinion that the Maritime Conventions Act 
would not apply if both negligences had caused 
the collision. But, of course, even if it did 
apply, that would not affect the right of the 
insurance company on their counterclaim. 
All it would affect would be the rights as be- 
tween the Humber Conservancy Board and the 
owners of the Tinto. 


Solicitors for the plaintiffs, Botterell and 
Roche, for Hearfield and Lambert, Hull. 

Solicitors for the defendants, the Humber 
Conservancy Board, Pritchard and Sons, for 
Andrew W. Jackson and Co., Hull. 

Solicitors for the defendants, the Lincolnshire 
Steam Trawler Mutual Insurance Company 
Limited, William A. Crump.and Son. 


Oct. 26, 27, 30, 31, Dec. 20, 1922, and Jan. 17, 
1923. 


(Before HILL, J.) 
Tue SOCRATES AND THE CHAMPION (a) 


Collision — Tug and tow — Collision between 
tug and third vessel—Liability of tug when 
acting under orders of the tow—Three vessels 
to blame—Division of loss—Apportionment 
of half blame to tug and tow jointly and 
severally and half to the third vessel—Mari- 
time Conventions Act 1911 (1 & 2 Geo. 5, 
CDi, Sw): 


The plaintiffs’ vessel bound up river came into 
collision in foggy weather with a tug owned 
by one of the defendants tcwiirg a steamship 
owned by the other defendanis out of Tilbury 


(a) Reported by Grorrrey HUTCHINSON, Esq., Barrister- 
at-Law. 


Dock. It was held on the facts that the plain- 
tiffs’ vessel was one half to blame for excessive 
speed and that the tug and tow were one half to 
blame for leaving dock in the prevailing state 
of the weather. 


Held, (1) that the tug was not excused from liability 
because she was obliged to obey the orders of 
the tow to start towing ; (2) that all three 
vessels were to blame; (8) that the moiety of 
blame for which the tug and tow were held liable 
ought not to be apportioned between them. 


Action of damage by collision. 


The plaintiffs were the owners of the Nor- 
wegian steamship San José, and claimed for 
damage sustained by their vessel in Gravesend 
Reach on the 27th Jan. 1922. The weather 
at the time of the collision was alleged to be 
a fog of varying density, the wind easterly, a 
light breeze, and the tide the first hour’s flood 
of the force of about two or three knots. 
The San José was bound up river, and in these 
circumstances she came into collision with the 
tug Champion, belonging to some of the de- 
fendants, which was towing the steamship 
Socrates, belonging to other defendants, out of 
Tilbury Dock, sinking the Champion and 
damaging herself. The Socrates was not in 
collision. 

On the 20th Dec. Hitt, J. held the San José 
to blame for excessive speed and said : 

As regards the Socrates and the Champion 
it is proved that the thick fog which they en- 
countered as they were crossing the basin was 
not a sudden and unsuspected fog. It had 
been intermittently foggy more or less all 
night. The Socrates and her tug started from 
the lock in a lighter interval, when, as they 
said they could see across the river, but when, 
according to the lock-master, one could see to 
about mid-river. According to the deposition 
of the master he proceeded from Tilbury Dock 
about 8 a.m., the weather being thick. The 
wind was light, easterly, up river. In such 
circumstances I am advised that it was 
improper for a large ship like the Socrates and 
her single tug to leave the lock without taking 
the utmost precautions. They knew that the 
tide was flood, and that coming out head first 
they would be across any traffic until the 
Socrates got turned down stream. I am not, 
on the evidence, finding that it was in itself 
an improper way to come out, but it was a 
matter which called for extra care. They 
knew that though for the time being the 
fog was less dense it had been increasing and 
decreasing in density, and might at any 
moment increase. They knew that they had 
only one tug ahead—no tug astern. They 
knew that once they had left the lock they had 
no means of holding back in the basin, if, while 
they were crossing it, the weather became so 
foggy that it was not safe to be under way. 
They chose to come out with only a single tug 
and without taking any steps to inquire what 
the weather was like down the river to wind- 
ward. I hold that it was negligence to start 
in the circumstances. That is the only neglect 
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Champion not to slip earlier than she did. It 
was contended that the negligence did not 
contribute to the collision. I am unable to 
accept that argument. The negligence was 
Continuing in its effect right up to the collision. 
It is not as if the San José had all the time 
Seen what the Socrates and the Champion were 
doing. 

Clearly the owners of the Socrates are liable 
for that negligence whether the start was by 
the direction of the master or the pilot. 
Are the owners of the Champion responsible ? 
t was argued that they were not responsible 
because the tug was bound to obey the orders 
received from the Socrates and did obey them, 
and that there was no negligence for which the 
Owners of the Champion were responsible. 
If that be right, the owners of the Champion 
Can recover the whole of their damage from 
the owners of the San José leaving the San 
José to recover one half from the owners of 
the Socrates. If it is wrong, the owners of 
the Champion can recover only half against 
the owners of the San José leaving the San 
José to recover one-half from the owners of 
the Socrates. If it is wrong the owners of the 
Champion can recover only half against the 
Owners of the San José—I say half because I see 
No reason to apportion the blame otherwise. 
The Champion was co-operating in an operation 
which was negligent as regards the San José 
or any other ships in the river. The master 
Was the servant of the owners of the Champion. 
de was, it is true, under a contractual obliga- 
tion to obey the orders received from the 
Socrates. He may have been under a legal 
obligation to obey the orders of the pilot of 
the Socrates if, as I suppose, pilotage was 
Compulsory ; but in view of sect. 15 of the 
Pilotage Act 1913, that will not alter the 
Position. If he co-operates in an operation 
which is negligent as regards the rest of the 
World, is it any answer to say “ I did it because 
I had voluntarily put myself under the orders 
of another person”? I think not. Qua the 
San José, the Champion cannot be regarded as 
an innocent ship. 

The result is that I pronounce the collision 
to be due to the fault of the San José and of 
the Socrates and Champion, and ï apportion 
half the blame to the San José and half the 
blame to the Socrates and the Champion. 


The case stood over for argument. 


Jan. 17, 1923.—Batten, K.C. and Dumas for 
the plaintiffs.—All three vessels are to blame 
€qually. Blame should be apportioned between 
them each bearing one-third. 


Stephens, K.C. and E. Aylmer Digby for the 
Owners of the Socrates.—The liability of the 
defendants is not joint and several. As 

etween the Socrates and the Champion blame 
Should be apportioned under sect. 1 of the 
Maritime Conventions Act 1911. 


Balloch, for the owners of the Champion, 
adopted the same argument. 


damages, and I shall not make any further 
apportionment. The defendants’ liability is 
joint and several, but of course the owners of 
the San José must not recover the moiety of 
their damage twice over. 

The decree will pronounce that the damages 
arising from the collision ought to be borne 
equally by the owners of the San José, on the 
one hand, and the owners of the Socrates and 
the Champion on the other, and will condemn 
the owners of the Socrates and the owners of the 
Champion jointly and severally in a moiety of 
the plaintiffs’ claim for the damage to the San 
José, and will also condemn the owners of the 
San José in a moiety of the counter-claim of the 
owners of the Champion. 

Solicitors : for the plaintiffs, Thomas Cooper 
and Co. ; for the owners of the Socrates, Stokes 
and Stokes, for Cameron, MacIver, and Davie, 
Liverpool; for the owners of the Champion, 
Botterell and Roche. 


Wednesday, Jan. 17, 1923. 
(Before HILL, J.) 
THE CycLops. (a) 


Pilotage charges — Berthing — Vessel coming 
to an anchor between leaving dock and 
berthing — Charge for transporting from the 
dock to the anchorage in addition to berthing 
charge—Liverpool Pilotage Order 1920—Pilot- 
age Act 19138 (2 & 8 Geo. 5, c. 81), and 
pilotage by-laws made thereunder. 


The plaintiffs, the Mersey Docks and Harbour 
Board, who are the pilotage authority for the 
Liverpool pilotage district, claimed to recover 
certain pilotage charges from the defendants, 
the owners of the steamship C. In Nov. 1921 
the C. was due to leave Liverpool, and a week 
before her sailing date, when she was lying in 
the Alfred Dock at Liverpool, her owners 
arranged with the plaintiffs for her tu berth at the 
Princes Landing Stage after leaving the Alfred 
Dock for the purpose of embarking passengers. 
It was impossible to arrange for the C. to berth 
at a time when she could come direct from the 
Alfred Dock to the Princes Stage and the defen- 
dants agreed to a time which would necessitate 
the C. coming to anchor in the river between 
leaving dock and berthing at the Princes Stage. 
The C. in fact left dock at 10.30 a.m. on 
the flood tide, and remained at anchor in the 
river until she berthed at the Princes Stage at 
2.30 p.m. 

The plaintiffs were authorised io make pilotage 
charges by their by-laws made under the Pilotage 
Act 1913 (2 & 3 Geo. 5, c. 31) and the Liverpool 
Pilotage Order 1920 at the rates set out in the 
schedule to the said by-laws. Part 4 of the 
schedule fixes rates for (a) berthing a vessel at 
any stage, wharf, or pier, and for (b) conducting 
a vessel each time a vessel is transported, i.e., 
navigated or moored anywhere within certain 


(a) Reported by GrorrrEy Hutcuinson, Esq., Barrister 
at Law. 
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limits in the river Mersey provided that the 
operations of berthing a vessel for which a 
charge is made under part 4 (a), or for navi- 
gating or maneuvring an outward bound vessel 
to an anchorage to wait for the tide, should not 
be deemed a transporting for the purpose of 
making a charge. 

The plaintiffs made pilotage charges in respect 
of the movements of the C. for outward pilotage, 
berthing at the stage, attendance in excess of the 
first six hours (which were free under the by- 
iaw) including the period when the C. was lying 
in the river, and transporting from the dock to 
the place where the C. anchored. The defen- 
dants refused to pay the last item on the ground 
that the service was included under part 4 (a) 
of the schedule to the by-laws in the operation of 
berthing, or that the C. was an outward bound 
vessel navigated or maneuvred to an anchorage 
to wait for the tide. 

Held, the plaintiffs were entitled to make the 
charge. The defendants’ vessel did not come 
to an anchor to wait for the tide, nor was the 
operation of moving from dock to the anchorage 
part of the operation of berthing. 

Acrion by the Mersey Docks and Harbour 

Board, the pilotage authority for the Liverpool 

pilotage district, to recover pilotage charges 

amounting to 4l. 2s. 9d. from the defendants, the 

Ocean Steamship Company for pilotage services 

rendered to their steamship Cyclops. 

By sects. 4 and 5 of the Liverpool Pilotage 
Order 1920 it is provided that : 

4 (i.) Pilotage for a vessel outward bound from 
the Port of Liverpool . . shall be compulsory 
as soon as the vessel has been brought to the outer 
sill of the river entrance of a dock or lock within 
or leading into the port and shali continue to be 
compulsory as far as, but not seaward of the 
following imaginary lines, viz.: . . . and a 
vessel shall be deemed to be navigating for the 
purposes of leaving the port until she has passed 
seaward of one or other of the said imaginary lines 
as the case may be and no further. (ii.) Where a 
vessel outward bound from the port of Liverpool 
calls at any stage in the river Mersey to the north- 
ward of the imaginary straight line drawn from 
Dingle Point on the Lancashire shore of the Mersey 
to the New Ferry Slip on the Cheshire shore or 
anchors or moors in the river to the northward of 
such line for the purpose of taking on board any 
passengers, crew, animals, cargo, coal, water, or 
stores, or while waiting for tide or weather, or 
otherwise for any purpose incidental to the voyage, 
the obligation of the master to employ a pilot for 
the outward voyage shall attach from the time when 
the vessel first proceeds to any such anchorage or 
mooring, and shall continue while she is lying thereat 
and the duties of the pilot shall extend to and 
include the taking her to and from and attending 
her at every such stage, anchorage or mooring. 

5. When a vessel is neither inward nor outward 
bound to or from the river Mersey the master shall 
be obliged to employ a pilot (a) for her navigation 
or movement ; (b) to attend her while lying at any 
anchorage or mooring anywhere in the river Mersey 
to the northward of the imaginary straight line 
drawn from Dingle Point as aforesaid, and the 
duties of a pilot shall extend to and include the 
taking charge of such vessel to navigate or move 
her and to attend her while lying at any anchorage 
or mooring as aforesaid. . . . 


THE CYCLOPS. 
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By-law III. of the by-laws relating to 
pilotage made by the plaintiffs under the pro- 
visions of the Pilotage Act 1913 (2 & 3 Geo. 5, 
c. 81), and of the Liverpool Pilotage Order 
1920 provides : 

The pilotage rates chargeable in respect of 
pilotage services of a licensed pilot shall be those 
set out in the schedule hereto. . . . 


By the schedule it is provided as follows : 


RATES OF PILOTAGE, &c. 


This schedule contains both the pilotage dues, and 
also the boat rate fixed by the authority as provided 
by the Liverpool Pilotage Order 1920, and gives 
the total amount payable for each pilotage service. 


. . . . 


Inward and outward pilotage.—1. Compulsory. 


Amount payable per foot 
draught of water. 


Pilot Boat 
Dues. Rate. Total 
Su is ER ert? 
1. Inward. 
2. Outward: 
Tothe Bar Light 
ship ais awm to 
the Horse Channel 
Fairway Buoy. Cin E a ee LOL 


4. River Rates for the Lower Mersey and Channel 
Rates, 

(a) For berthing a vessel at any stage, wharf or 
pier, or alongside another vessel to the northward 
of an imaginary straight line drawn across the river 
Mersey from Dingle Point to New Ferry Slip :— 

Amount payable as per tonnage 
following for each berthing. 


Pilotage Boat 
Dues. Rate. Total. 


Vessels over 5000 
tons gross tonnage £3 0 9 £1 2 9 £4 2 9 


(b) For conducting a vessel from river or dock 
to the powder or dynamite grounds for the purposes 
of loading or discharging, and for each time a vessel 
is transported (i.e., navigated or moved, including 
manceuvring for the purpose of adjusting compasses 
or attending a launch of a vessel) anywhere in the 
river Mersey north of the said line: 

Amount payable as per 
tonnage following. 


Pilotage Boat 
Dues. Rate. 


Total 
Vessels over 5000 


tons gross tonnage. £3 0 0 £1 2 9 £4 2 9 


Provided that the following operations shall not 
be deemed a transporting for the purpose of these 
charges : 

(1.) Berthing a vessel for which a charge is made 
under part 4 (a) of this part of this schedule, 
and 

(2.) (i.) Navigating or moving an inward bound 
vessel : (a) To her first anchorage ; (b) from 
an anchorage or mooring to dock ; (c) To 
or from an anchorage on account of 
weather conditions, dragging anchors or 4 
foul berth. (ii.) Navigating or moving an 
outward bound vessel: (a) To an anchorage 
to wait for tide ; (b) To or from an anchorage 
on account of weather conditions, dragging 
anchors or a foul berth. 

(c) For attending a vessel while lying at any 

anchorage or mooring anywhere in the river 
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Mersey : For the first six hours, nil—for each hour 
or part of an hour thereafter; vessels over 2000 
tons gross tonnage 3s. per hour. 

These charges include 6d. per hour boat rate. 


The following statement of facts upon which 
the action was tried was agreed upon by the 
parties : 

About a week before the 19th Nov. 1921, the 
defendants telephoned to the master of the 
Princes Landing Stage to say that a berth at 
the stage on the 19th Nov. 1921 was requested 
for their steamship Cyclops, which was then 
lying in dock at their appropriated berth in the 
East Float, and was intending to sail for China 
on the 19th Nov. 1921, and they asked at 
what time approximately they could have the 
berth. 

The defendants wished to arrange that their 
Steamship should berth at the stage at a time 
which would permit of her proceeding from dock 
to stage without anchoring, and endeavoured 
to book a berth at the stage at a time which 
would enable this to be done. Owing, however, 
to the use of the stage by the regular coastal 
and western ocean traflic the stage master was 
unable to allot the Cyclops a berth at the stage 
earlier than 2.30 p.m. This the defendants 
accepted, and, accordingly, the Cyclops was 
booked for the north end of the stage for the 
19th Nov. 1921, at 2.30 p.m or as soon after 
as the coastal traffic was finished. 

On the 19th Nov. 1921 the Cyclops left her 
berth in the East Float at 10.23 a.m., proceed- 
Ing into the Alfred Dock between 11.10 a.m. 
and 11.25 a.m., and passed over the outer sill 
of the river entrance of that dock into the river 
Mersey at 12.30 in charge of William Williams, 
a first-class pilot duly licensed by the plaintiffs. 
High water that day was at 1.29 p.m.; there 
Was a spring tide of 28ft. 9in. ; the weather was 
hazy with a light S.S.E. wind. 

When the Cyclops came out into the river the 
flood tide was making, with a force of three and 
a half to four knots, it being one hour before high 
Water, At the time she was due to berth at the 
Stage (2.30 p.m.) the ebb tide would have been 
Making for about an hour. Inasmuch as this 
necessitated that the Cyclops should approach 
the stage with her head to the ebb tide, i.e., 
South, the pilot, after bringing the vessel across 
the river to the position shown in her deck log, 
a distance of not more than six cables, anchored 
her in the river at 12.40 p-m, and let the vessel 
SWing to the ebb. She remained at anchor 
until 2.7 p.m. when the pilot hove the anchor 
Up, the vessel then heading south, and berthed 
the vessel at the north berth of the stage at 
about 2.55 p.m., the Isle of Man boat having 

een late in leaving. 

Having regard to the time of high water on 
the day in question, and to the fact that she 
had to wait her turn to undock, it would not 
have been reasonably possible for the Cyclops 
to reach her berth at the stage at 2.80 p.m. or 
thereafter without anchoring in the course of 

at operation. Had she not desired to berth 
at the stage she could have proceeded to sea 
forthwith on leaving dock at 12.30 p.m: 


The Cyclops embarked passengers, naval 
ratings, and baggage at the stage, remaining 
there until about 3.40 p.m., when she pro- 
ceeded in charge of the pilot to an anchorage 
in the river. She anchored at 4.5 p.m. and 
remained at anchor waiting for tide until 
10 p.m., when the anchor was hove up and she 
proceeded to sea. 

The following charges were made by the 
plaintiffs for the above operations : 

(a) Outward pilotage: Under part I. 2 of the 
schedule. 

(6) Transporting from dock to anchorage: 
Under part I. 4 (b) of the schedule. 

(c) Berthing at stage: Under Part I. 4 (a) of the 
schedule. 

(d) Attendance : 
schedule. 

The defendants paid the sums charged by 
the plaintiffs under heads (a), (c), (d), the pay- 
ment under head (d) being made under protest, 
but the defendants refused to pay the sum of 
4l. 2s. 9d. for transporting charged under head 
(b), and the plaintiffs now claim the said sum 
of 4l. 2s. 9d. in this action. The charge for 
attendance under head (d) was in respect of the 
time that the Cyclops was at anchor before 
going alongside the stage and after leaving the 
stage before proceeding to sea. 

Bateson, K.C. and Stewart Brown for the 
plaintiffs —The plaintiffs are entitled under 
the terms of their by-laws to recover the 
amounts claimed. Reference was made to: 


The Servia ; The Carinthia, 8 Asp. Mar. 
Law Cas. 353; 78 L. T. Rep. 54; 
(1898) P. 36. 

G. P. Langton for the defendants.—The only 
question is whether anchoring is part of the 
operation of berthing. In a previous case of The 
Tyresias the plaintiffs did not press for a pay- 
ment of a charge similar to that which they are 
now claiming. They could not on that occasion 
have excused payment as an act of grace, for 
they are in the position of trustees, and are 
bound to collect all charges properly due. 
There is no question of the position of the pilots 
for they are paid by time. In The Servia ; 
The Corinthia (sup.) it was held that a berthing 
charge was recoverable : here the plaintiffs are 
claiming something more than a berthing 
charge ; they are claiming for a transporting, 
and according to them the letting goof an anchor 
amounts to a transporting. This operation 
was part of the berthing and is not chargeable 
by reason of the proviso (i.) to sect. 4 of the 
schedule. Moreover the charge is not main- 
tainable by reason of proviso 2 (ii.) (a) to the 
same section, for the Cyclops was waiting 
for the tide within the meaning of the proviso, 
because the time of high tide forced her to 
leave dock at a time when she would have to 
wait before coming to her berth. ‘ Waiting 
for tide ” means waiting on account of tide. 


Reference was made to: 
The City of Cambridge, 2 Asp. Mar. Law 
Cas. 789; 30 L. T. Rep. 439; L. Rep. 
5 P. C. 451; 


Under part I. 4 (c) of the 
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46 L. T. Rep. 171; 7 Prob. Div. 217. 
Bateson, K.C. replied. 


Hu, J.—In this case, the Mersey Docks and 
Harbour Board sue the Ocean Steamship 
Company Limited, the owners of the steamship 
Cyclops, in respect of a sum of 4l. 2s. 9d., 
representing the payment of a particular item 
in the pilotage account rendered by the board. as 
the pilotage authority, to the owners of the 
steamship. That item the defendants dispute. 
The matter has been tried upon agreed facts, 
and they are these: The Cyclops was in the 
Alfred Dock. She was going to proceed to sea, 
and she had to berth herself at the Princes 
Stage in order to take on board passengers. 
She was going to leave on the 19th Nov. 1921, 
and she would have liked to have been able to 
berth at the Princes Stage earlier on that day 
than was possible for her owing to the berth 
being engaged for other vessels, and she was 
informed that she could not berth earlier than 
2.80 in the afternoon. It was high water at 
about half-past one. She left the dock (she 
could not wait in the dock) and then proceeded 
into the river at half-past twelve in charge of a 
pilot. The tide was then flood and would be 
shortly becoming ebb. She, having to berth at 
the stage on the ebb, would have to be heading 
up river, and in that position she dropped her 
anchor and came to anchor. She dropped her 
anchor at 12.40 and remained at anchor. When 
the time fixed for her berthing at the stage 
approached, she lifted her anchor at 2.7, and 
she actually berthed at 2.55. 

Reading the facts, it is set out that “ It would 
not have been reasonably possible for the 
Cyclops to reach her berth at the stage at 
2.30 p.m. or thereafter without anchoring in the 
course of that operation.” That means coming 
out as she did at half-past twelve, she could not 
hang about in the river—it would not have been 
reasonably possible for her to hang about 
without anchoring until 2.30, and, as I have 
already said, she would have to get heading up 
river, and the proper way to do that would be 
to swing to her anchor. After she had taken 
her passengers on board she proceeded out. 
For those services she was charged “ outward 
pilotage ” ; that is not disputed. She was also 
charged for “ berthing at the stage ” ; that is not 
disputed. The free time having been exceeded 
she was charged an item which is the one in 
dispute, namely, “ For transporting from the 
dock to the anchorage.” That is for taking 
her from the Alfred Dock to the anchorage at 
which she anchored at 12.40, the anchorage at 
which she lay waiting until the time arrived 
when she could go to her berth at the Princes 
Stage. This is a matter which, in my view, must 
be determined solely and wholly upon the 
interpretation of the by-laws made under the 
Liverpool Pilotage Board. In the case of a ship 
of the same owners named the Tyresias, in 
circumstances not identical, the pilotage 
authority did not press the charge for trans- 
porting from dock to anchorage. But, in my 


to interpret the Act, and whether they made a 
concession or whether they were acting on 
what they thought to be an interpretation of 
that section does not matter. As I have said, I 
have got to interpret the section. Under the 
by-laws there is a schedule of rates of pilotage, 
&c. No. 2 deals with the outward—that is the 
charge for taking a ship out into the river and 
out to the limits of the pilotage. I need not 
trouble about that. No. 4 is headed “ River 
rates for the Lower Mersey and channel rates.” 
As regards the rates for the Lower Mersey, we 
are concerned here with the Lower Mersey. 
By (a) there is a charge for berthing a vessel at 
any stage, and by (6) there is a charge for 
“ conducting a vessel from river or dock 
to the powder or dynamite grounds for the 
purpose of loading or discharging, and for each 
time a vessel is transported (i.e., navigated 
or moved including manceuvring for the 
purpose of adjusting compasses or attending 
a launch of a vessel) anywhere in the river 
Mersey north of the said line.” To that there 
is a proviso to the effect that the following 
operations would not be deemed a transporting 
for the purpose of these charges. The first is 
with regard to berthing a vessel for which a 
charge is made under part 4 as part of this 
schedule, and 2 (ii.) (a) is for “ navigating or 
moving an outward bound vessel to an 
anchorage to wait for the tide.” The words 
“for each time a vessel is transported, navi- 
gated, or moved” must mean I think for 
each separate occasion on which a vessel is 
transported, navigated, or moved, and “ trans- 
ported” involved, in my view, moving 
from one fixed place to another fixed place. 
So that, to begin with, there is a charge 
made leviable for each separate occasion on 
which a vessel is transported from one fixed 
place to another fixed place in the Lower 
Mersey. Now, this ship was transported from 
the Alfred Dock to the anchorage at which she 
was brought at 12.40. In my view, she was 
transported from one fixed place, and it seems 
to me that the ship came within the rule, con- 
sidered apart from the exception. Now, the 
exception, first of all, is berthing, and, secondly, 
navigating an outward bound vessel to an 
anchorage to await the tide or to and from an 
anchorage on account of weather conditions, 
dragging anchors or a foul berth. I will deal 
with that section first of all. In my view, it is 
quite clear that this ship was not moved from 
the Alfred Dock to her anchorage to wait for 
tide. She was moved to wait for a vacant 
berth at the Princes Stage. Nor was she moved 
to that anchorage on account of weather 
conditions, dragging anchors, or a foul berth. 
There is therefore nothing to bring this ship 
within the proviso 2(ii.). Mr. Langton suggested 
that moving to an anchorage to wait for tide 
might include not only moving to an anchorage 
in order to wait until the time of tide arrived 
(which to my mind is clearly the meaning of 
“wait for”), but also included moving to an 
anchorage to wait because the time of high 
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tide had forced her to leave the Alfred Dock 
earlier than she would otherwise have had to 
do for the mere purpose of getting to the landing 
That is a fallacious argument based 
upon reading the words “ wait for” in totally 
different senses in two branches of the argu- 
That leaves the question whether what 
happened in this case—the transportation of the 
Cyclops from the Alfred Dock to the anchorage 
to which she had come at 12.40—is not to be 
deemed a transporting because it was the 
operation which is described by proviso 1 : the 


stage. 


ment. 


berthing of a vessel for which a charge is made 


under part 4 (a) in this part of the schedule. 


The berthing described is berthing a vessel 
at the stage, and it seems to me impossible 
to say that the transportation from the Alfred 
Dock to the anchorage was within the exception 
unless Mr. Langton is right in his contention 
that the whole transportation must be regarded 
as a part of the operation of berthing. I do 
not think it can be so regarded, the operation 
of berthing referred to in 4 (a) is berthing at a 
stage. Here the operation of moving the ship 
from the Alfred Dock to the anchorage was a 
preparation for the operation of berthing at the 
stage, but it seems to me to be a wholly distinct 
Operation—namely, removing a ship from dock 
to anchorage in order that she may so lie as to 
wait until the operation of berthing at the 
Stage could be aceomplished. I therefore 
think that the plaintiffs are right in this matter, 
and there must be judgment for the 4l. 2s, 9d. 

It is agreed that as this matter invplves a 
question of principle there should be costs on 
the High Court scale. 


Solicitors for the plaintiffs, Rawle, Johnstone, 
and Co., agents for W. C. Thorne, Liverpool. 

Solicitors for the defendants, Stokes and 
Stokes, agents for Cameron, MacIver, and 
Davie, Liverpool. 


March 5, 1923. 
(Before Hit, J.) 
THE SVEIN JARL. (a) 


Collision—Practice—Costs—Two 
Two actions—Counterclaim. 
A plaintiff who, being ın reasonable doubt as 
to which of two parties has been negligent, 
sues both parties and fails against one, is 
entitled to add the costs which he has to pay to 
the successful defendant to his costs against the 
unsuccessful defendant, notwithstanding that the 
unsuccessful defendant has not put the blame 
upon the other. But if he brings separate 
actions, unless he acts reasonably in so doing, 

__ he will not be allowed the costs of two actions. 

Similarly, if one of the defendants sets up a counter- 
claim against the plaintiff together with the 
other defendant and fails against the plaintiff, 
he is entitled to recover from the defendant 
against whom he succeeds the costs which he 
has to pay the plaintiff. 


defendants— 


(a) Reported by oo Horcamsow, Esq., Barrister- 
at-Law. 
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Action of damage by collision. 

The plaintiffs were the owners of the steam- 
ship Hampshire, and the defendants were 
respectively the owners of the steamships Svein 
Jarl and Maronian. 

Two collisions took place on the 30th July 
1921 in the River Thames when the Hampshire 
was bound up river. The Maronian overtook 
the Hampshire and attempted to pass so close 
along the port side of the Hampshire that she 
struck the Hampshire’s port bow a violent blow, 
throwing her off her course. Shortly after- 
wards the Svein Jarl overtaking the Hamp- 
shire struck her a violent blow on the starboard 
bow with the port side. 

On the 2Ist Sept. 1921 the Hampshire 
commenced an action against the Svein Jarl 
the statement of claim in which action was 
delivered on the llth Feb. 1922. By their 
defence delivered on the 27th Feb. 1922 the 
owners of the Svein Jarl alleged that the 
